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Abstract 

This paper compares solitary confinement policy between the Bureau of Prisons (BOP) and 

Immigration and Customs Enforcement (ICE), and makes preliminary observations about 

inconsistencies between policy and practice and compliance with international law. The purpose 

is to investigate to what extent ICE uses a policy similar to federal prison in the non-punitive 

system of immigration detention. This paper utilizes the BOP and ICE policy statements, as well 

as the widely-recognized studies that have been done into the rate of use of solitary confinement. 

It was found that while both the BOP and ICE state similar purposes for solitary confinement, 

the BOP seems to use the practice more frequently and for longer periods of time (DOJ, 2016; 

ASCA-Liman, 2016; ICE, 2016).  While both agencies use protective custody designed to isolate 

vulnerable demographics, the data suggests the practice in federal prison may disproportionately 

affect young adults aged 18-24, black women, and inmates with mental illness (ASCA-Liman, 

2016). The BOP and ICE afford rights of due process and other privileges to varying degrees, 

and certain privileges may be taken away away as punishment (BOP, 2016; ICE, 2016). It was 

found that there may be discrepancies between policy and practice in both BOP and ICE custody. 

Also, both the practice and policy appear to be contradictory, in part, to the Convention Against 

Torture and the Refugee Convention. This paper concludes that further research is needed to 

determine the extent to which policy, practice, and international law can be reconciled. Also, 

further attention is needed on the part of scholars, lawmakers, and the public to the use of 

solitary confinement in non-punitive immigration detention.  
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The Policy and Practice of Solitary Confinement in Federal Prison  

and Immigration Detention 

In prisons and detention centers in the United States, most individuals will spend their 

time in general population, housed with one or more other people. In some scenarios, however, 

an inmate or detainee is isolated in a single cell for prolonged periods of time, up to 22 or more 

hours per day. This practice is used in both federal prison and immigration detention. The 

Department of Justice (2016) refers to it as restrictive housing, while Immigration and Customs 

Enforcement (2016) uses the term segregation. This paper uses the term solitary confinement, or 

solitary. 

This paper compares the policy of solitary confinement between the Bureau of Prisons 

(BOP) facilities and Immigration and Customs Enforcement (ICE) detention centers. The 

purpose of this paper is to summarize the policies of the BOP and ICE, and make preliminary 

observations about the relationship between the policies and international law. Over the course of 

this research, the purpose of this paper has developed into drawing attention to the need for 

further research. Alarmingly little information is known about the use of solitary confinement in 

immigration detention. In both immigration detention and federal prison, there is no public 

record of who is in solitary confinement at any given time, or how long those individuals have 

spent in isolation. There is likewise no nation-wide limit on the length of use of solitary 

confinement. In ICE custody, specifically, there is no readily available data as to the number of 

individuals in solitary confinement in any given year. The data describing the number of 

detained asylum seekers each year is also frequently not made public (Human Rights First, 

2016). Further research should alert the public, policymakers, and scholars to this topic.  
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Awareness is important for two reasons. First, international and domestic law establish 

minimum imprisonment standards and prohibit the punishment of asylum seekers (Domínguez, 

et al., 2016). The negative psychological consequences of solitary confinement are well-

established (Arrigo & Bullock, 2008). Based on preliminary observation, the use of solitary 

confinement raises questions about the seemingly punitive application of immigration detention. 

Second, given the increasing migration from Central America as a result of domestic abuse and 

gang violence (Musalo & Lee, 2017), it is especially important to know the rate at which asylum 

seekers may be subjected to solitary confinement.  

This paper selected the BOP, rather than a state correctional jurisdiction, as the 

comparative point to ICE. Both the BOP and ICE are federal systems overseen by the 

Department of Justice, and the Department of Homeland Security, respectively. Both agencies 

use solitary confinement on adults that are detained, for various purposes and lengths of time. 

The major difference is that Bureau of Prisons incarcerates citizens and non-citizens charged or 

convicted of a federal offense. The BOP had 185,360 federal inmates as of October, 2017 (BOP, 

2017), and manages 122 public facilities, and an additional 13 centers run by private contractors 

(DOJ, 2016, p. 14). Each state or territory operates a system of criminal incarceration. The BOP 

is the federal jurisdiction, and as of 2015, incarcerated the highest number of inmates in the U.S. 

(ASCA-Liman, 2016).   

Immigration and Customs Enforcement, on the other hand, detains non-citizens as they 

await a status determination, also including asylum seekers. According to the Department of 

Homeland Security, in 2016, ICE detained 352,882 individuals. 72% were brought to detention 

after crossing the border, and the rest were placed into detention because of a criminal offense or 

were apprehended internally in the U.S. (DHS, 2016). Most of the individuals detained have not 
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committed a crime (Nelson, S., 2016). It is a civil, non-punitive process (NIJC, 2012). ICE 

manages the civil immigration detention system with approximately 230 detention centers (OIC, 

2017). The centers include contracted facilities, local jails, and federal facilities. The majority of 

the centers house both non-citizens awaiting a court date and people convicted of crimes in the 

same place (ABA, 2014).  

Every year thousands of people cross the border, some of which are seeking asylum. 

When asylum seekers cross the border and tell a Customs and Border Patrol (CBP) agent that 

they are afraid to return to their country of origin, they receive a credible fear interview. Between 

2012- 2014, the vast majority of asylum seekers receiving credible fear interviews have been 

detained (HRF, 2016, p. 11). Asylum seekers may also be detained if they ask for asylum while 

living in the United States, if they are in removal proceedings (AIC, 2016). Often, individuals are 

detained for the duration of their asylum claims, although they may be released under certain 

circumstances (AIC, 2016). 

As stated previously, solitary confinement is used in both immigration detention and 

federal prisons. The development of solitary confinement in the United States is the result of 

various political and social factors. Widespread use of solitary confinement began in Western 

society in the early 19th century. The underlying principle of isolation was that prisoners needed 

alone time to change their ways, with little to no human contact (Shalev, 2011). In the United 

States, specifically, by the early 20th century the use of isolation seemed to be waning (Smith, 

2006). There were debates over the moral and ethical implications of isolation, as information 

became available about the negative health effects. As a result, rather than a systematic tool, it 

was used as a form of extreme punishment or protection. A person would also be isolated in 
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between rounds of interrogation, especially if they were held for crimes against the state (Shalev, 

2011, p. 152).  

In the 1950s, the debate over solitary confinement regained national attention over stories 

of sensory deprivation carried out on US prisoners of war during the Korean War. The studies 

subsided and it wasn’t until the increased use of solitary confinement in the 1980s that 

penologists began to investigate the uses and outcomes of isolation (Smith 2006). Beginning in 

the 1970s, the United States experienced a prison population boom. Joyce (1992) found this 

trend to be the results of policy. The public policy changes were in policing priorities, criminal 

law, and prosecutorial and judicial discretion (Joyce, 1992, p. 358-359). The War on Drugs 

resulted in mandatory minimum sentencing, which has spurred overcrowding and violence in 

correctional facilities (Pizzaro, Steinus, and Pratt, 2006).  

 Immigration detention also expanded in the same time period as the use of solitary 

confinement. The detention for immigration purposes has grown substantially in the last thirty 

years. Migrants are warehoused for law violations or for unauthorized legal status, and are held 

without the same due process rights afforded to U.S. citizens in prison (Wilsher, 2011, p. IX). 

Similar to the rise of mass incarceration in correctional facilities, Garcia Hernandez (2013) 

argues much of the boom in immigration detention is a product of the war on drugs.  

In the 1990s, it became mandatory policy that asylum seekers were detained until they 

could superficially demonstrate a case for asylum. Any other immigrants were detained at the 

border, unless admissible beyond a doubt. In a habeas corpus proceeding, it was ruled 

unconstitutional to hold immigrants indefinitely. Detention was then used to house those in 

removal proceedings, although longer sentences can still be seen today where individuals are 

held for more than six months (Wilsher, 2011). 
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Currently, there is substantial literature about the negative effects of confinement, and the 

demographics that may be most vulnerable to the effects. There are studies tracing the historical 

development, and nationwide surveys collecting data on the rate of use. The contribution of this 

paper includes that it compares solitary confinement policy across two federal agencies, the BOP 

and ICE. This comparison has not been explored in-depth, and there is a gap in research about 

solitary confinement in immigration detention in general. This paper calls attention to this need 

for further research.  

This paper first provides a brief review of literature defining the practice and scope, 

historical development, effects, and international law pertaining to solitary confinement. 

Following the literature review is an overview of methodology. The body of the paper compares 

the policy of solitary confinement in terms of purpose, placement demographics, physical 

conditions of confinement, length of stay, rates of use, and the rights and due process afforded to 

inmates and detainees. Each category includes an overview of BOP and ICE policy and relevant 

data. In the final part, this paper draws preliminary observations about the policy and practice 

using the standards outlined by the Convention Against Torture (1984) and the Convention on 

the Status of Refugees (1951). 

Literature Review 

There is considerable research defining the practice of solitary confinement. Arrigo and 

Bullock (2008) define it as the practice of isolating individuals for punitive or administrative 

purposes, in order to increase control over them. Metcalf (2013) similarly defines confinement as 

segregating inmates out of the general prison population to restrict access to programs and 

human contact (Metcalf H. et al., 2013). Programs can be restricted as punishment without the 

use of solitary confinement. However, confinement status is generally more restrictive than 
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general population housing (BOP, 2016; ICE 2016). In solitary confinement, individuals are 

typically confined at least 22 hours per day in the cell (DOJ, 2016; ICE, 2016).  

As of 2014, there were an estimated 80,000-100,000 people per day in solitary 

confinement. This number includes individuals confined in all U.S. prisons. In the Bureau of 

Prisons, specifically, 8,942 people were in solitary confinement as of October, 2015 (ASCA-

Liman, 2015, 2016). However, this number does not include immigration detention, jails and 

military facilities. As of 2013, the available data shows 300 immigrants per day are housed in 

solitary (Urbina & Rentz, 2013).  

To address the political development of solitary confinement, Pizzaro, Steinus, and Pratt 

lay out six changes in penal policy that have led to the increased use of solitary confinement, 

specifically in super-maximum security facilities, or “supermax” prisons. There has been a shift 

in penal philosophy in the eyes of policymakers, the public, and prison officials away from 

rehabilitation and towards deterrence, incapacitation, and retribution. The power of sentencing 

fell into the hand of legislatures, further politicizing the issue. They argue that supermax prisons 

are a natural result of a society that wants to remove and isolate dangerous individuals. As a 

result, prison official management styles focus on managing and controlling inmates depending 

on perceived levels of risk to others. Prison has become a for-profit industry which is increasing 

public support in rural areas, and to a lesser extent, nationwide (Pizzaro, Steinus, & Pratt, 2006, 

p. 8-11).   

Super-maximum security prisons are an important development in the context of solitary 

confinement. According to the Bureau of Prisons, they are classified as Administrative-

Maximum Security Penitentiary (ADX), with the specific purpose of housing the most violent or 

escape-prone inmates (Bureau of Prisons, 2017). The National Institute of Corrections (1999) 
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used a similar definition. Supermax units, or entire facilities, house inmates who have committed 

grievous assaults within or outside of prison, and are at risk to escape or disturb order (Riveland, 

1999). These facilities house inmates exclusively in solitary confinement up to 23 hours per day, 

with minimal contact to humans or access to recreational, religious, or community services 

(Pizzaro and Stenius, 2004).  

This isolation model influenced other supermax prisons in the United States, and it 

became common practice to use solitary confinement as a form of punishment (Smith, 2006). 

The most recent survey suggests there are super-maximum security facilities in 44 states. It has 

become a central part of the system of mass incarceration in the United States (Mears, 2004, p.4). 

Currently, most corrections departments run at least one administrative maximum security 

prison. The U.S. Federal Bureau of Prisons runs one supermax prison, the ADX facility in 

Florence, Colorado (DOJ, 2016, p. 6).   

The effects of solitary confinement are well-documented. The practice of confinement in 

supermax facilities may increase violent recidivism (Mears & Bales, 2009). Solitary 

confinement, in general, may cause psychological harm. Specifically, prolonged isolation causes 

a person to become disconnected from social reality (Cook & Goldstein, 1971). In solitary 

confinement, it is difficult to make sense of the surroundings, creating a painful and bizarre 

environment and exacerbating existing mental disorders (Haney, 2003).  For many prisoners, the 

negative effects are substantial, but different depending on individual circumstance and 

characteristics (Smith, 2006). The affects appear connected to conditions and length of 

confinement. It has been conclusively established that long-term confinement worsens an 

individual’s emotional well-being, and that individuals with preexisting mental conditions are 
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particularly vulnerable (Arrigo & Bullock, 2008). The rate of self-harm among inmates is also 

associated with being in solitary confinement (Venters et al., 2014).  

Arrgio and Bullock (2008) summarize the special concerns women have while in 

isolation. Women are at a higher risk for sexual violence in solitary confinement, and can be 

subjected to strip searches or violent cell extractions by men. In at least some solitary 

confinement units, male guards can view women while they shower or use the restroom. These 

factors can have detrimental psychological effects for women with post-traumatic stress disorder, 

especially in women with a history of sexual violence and rape. Women of color are particularly 

likely to be perceived as violent, and may be isolated for minor infractions. Therefore, minority 

women are disproportionately placed into solitary confinement as compared to white women 

(Arrigo & Bullock, 2008, p. 634). 

While there is literature defining immigration detention generally, there is a gap in 

research on solitary confinement in this context. To first address the purpose and scope of 

immigration detention, several scholars and government agencies have defined it as 

administrative. Legomsky (1999) asserts that immigration detention is not punishment, and 

designated it as such would require constitutional protections such as the right to an attorney (p. 

536). The DOJ has asserted that the ICE model resembles pre-trail detention of non-criminal 

defendants, while they await their cases to be adjudicated (U.S. Department of Justice (DOJ, 

2016). The Department of Homeland Security (DHS) (2009) defines the purpose as “to hold, 

process, and prepare immigrants for removal- as compared to the punitive purpose of the 

Criminal Incarceration system” (p. 2). The DHS (2016) has subsequently defined it as the 

physical custody of an alien pending a determination of whether the person is removable, or 

awaiting transportation to the home country. The DHS makes a distinction that detention does 
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not include those held less than 72 hours in short-term processing centers. This paper, and the 

policies outlined, use this DHS definition and do not address the policies governing the 

processing centers.  

To summarize which international treaties or norms apply to immigration detention, it is 

important to delineate which groups of people may be detained. Immigration detention holds 

both immigrants and asylum seekers, and it is not intended to detain refugees. The American 

Immigration Council (AIC) has outlined the distinction between asylum seekers and refugees. 

Both must be found to meet the international definition of a refugee in order to receive legal 

protections. A refugee is a person unable or unwilling to return to his or her home country 

because of past persecution or a well-founded fear of future persecution, on account of his or her 

race, religion, nationality, political opinion, or membership in a particular social group. The 

refugee’s home country is also unable or unwilling to offer protection. This definition was 

outlined in the Refugee Convention (1951) and protocols (1967), later codified into U.S. law by 

the the Immigration law and Refugee act of 1980. The distinction between an asylum seeker and 

a refugee rests on the location from which the individual asks for status. A refugee has been 

granted refugee status before arrival into the United States. Rather than ICE, refugees enter 

through the Office of Refugee Resettlement, and have protections against removal. Asylum 

seekers, on the other hand, enter the border or apply for refugee status while living in the U.S 

(AIC, 2016).  

The data designating the total number of detained asylum seekers currently is not readily 

available to the public. According to the American Immigration Council (AIC), ICE is required 

to report the number of detained asylum seekers to Congress each year, beginning in 1999 with 

the passage of the Haitian Refugee Immigration Fairness Act (AIC, 2016). However, Human 
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Rights First (HRF) has asserted that ICE does not consistently provide the reports in a timely 

manner, the methodologies for reporting vary by year, and the information is difficult to access 

even after the filing of a Freedom of Information Act Request. Despite these difficulties, it is 

known that in 2014, ICE held 44,270 asylum seekers in detention. The number of detained 

asylum seekers is three times higher as compared to 2010, reflecting the trend of an increase in 

the number of people fleeing persecution worldwide (HRF, 2016, p. 11-12).  

As summarized by a law analysis report created at the request of Human Rights First, the 

International Covenant on Civil and Political Rights (ICCPR) protects asylum seekers from 

arbitrary detention. The Refugee Convention and the accompanying protocol, suggest that 

immigration detention should be used sparingly, and that asylum seekers are not to be punished 

for illegal entry (Domínguez, et al., 2016).  

There are a few government reports and scholars that state that immigration detention is 

comparable to criminal incarceration. The Department of Homeland Security (DHS) (2009) 

asserts even though the two systems differ, the public may view them as comparable because 

both immigrant detention centers and prisons are similarly-managed secure facilities in remote 

places, based upon principles of control (p. 4). Silverman and Massa define immigration 

detention as holding non-citizens in a designated facility for immigration-related goals. Because 

it results in a deprivation of liberty, it is essentially punitive. In addition, Silverman and Massa 

mention the sprawling facilities boost confidence in the security of the border and intimidate 

migrants (2012). Mauer (2014) compares solitary confinement in immigration detention with 

criminal incarceration. By defining the increasing use of solitary confinement as a form of 

extreme punishment, Mauer points out the theoretical similarities underlying solitary 

confinement in supermax prisons, and immigration detention. The work identifies the two 
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contexts as parts of the same system of U.S. incarceration. This is central to investigating the 

research question of this paper.  

The second part of this paper places the policy and practice of solitary confinement in the 

context of international law. According to Vasiliades (2005), the international norms defining 

human rights was laid out first by the Universal Declaration of Human Rights (1948). Later, the 

treaty embodying these principles, the ICCPR (1966), specified that all those deprived of their 

liberty shall be treated with dignity, and that no one should be subjected to torture or cruel, 

inhuman, or degrading treatment. These rights were reiterated by the Standard Minimum Rules 

for the Treatment of Prisoners in both 1955 and the 2015 revision, the “Nelson Mandela Rules.” 

However, neither the ICCPR, nor the standard rules provided a definition of what constituted 

“torture.” In 1984, the Convention against Torture and Other Cruel, Inhuman, or Degrading 

Treatment or Punishment (CAT) filled this gap. The CAT defines torture as any act intentionally 

committed with the consent or acquiescence of a public official that inflicts severe pain or 

suffering. The act must be for the purposes of gaining information, punishment, intimidation or 

coercion, or committed with discriminatory intent. The United States ratified the CAT with 

reservations in 1990, and the ICCPR two years later, and these international laws provide a non-

binding human rights framework. No international treaty or convention bans outright the use of 

solitary confinement. However, the United Nations has addressed on more than one occasion the 

question of whether the use of solitary confinement by the United States meets the definition of 

torture.  

In a report to the general assembly, the United Nations Special Rapporteur on Torture 

asserts the practice of solitary can meet the definition of torture as defined by CAT. The UN 

argues that the experience of solitary confinement depends on subjective reality, and the effects 
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may be more acute in people who are young adults or juveniles, have a mental illness, or identify 

as gay, lesbian, bisexual or transgender. Further, solitary as punishment, in pre-trial detention, 

prolonged use, or with poor physical conditions can amount to torture. The UN calls for an 

absolute abolition of the practice after fifteen days (UN, 2011).  

There are several other reports addressing solitary confinement and international law.  

Vasiliades (2005) describes the International Red Cross concerns over U.S. confinement 

techniques as a form of torture, and as far below the international standards for the treatment of 

prisoners. The Center for Constitutional Rights (CCR) has published information and fact sheets 

about solitary confinement as a form of torture (CCR, 2015). In a 2014 report, the University of 

North Carolina School of Law published a report about the use of solitary confinement by the 

United States. The report collected data and analyzed due process rights, as well as conditions of 

confinement. UNC argues that solitary confinement violates the Convention Against Torture, the 

International Covenant on Civil and Political Rights, and international norms (UNC, 2014). This 

report does not mention solitary confinement in immigration detention, but refers to the practice 

generally.  

In addition to international law, the Eighth Amendment to the United States Constitution 

prohibits the use of cruel and unusual punishment. The U.S. Supreme Court has not found the 

use of solitary confinement, generally, to be unconstitutional. In Hutto v. Finney, in 1978, the 

Supreme Court found that Arkansas’ practice of solitary confinement longer than one month to 

be unconstitutional. While this case did not result in a nationwide restriction on solitary 

confinement, it established that the practice is subject to eighth amendment standards, and that 

length of confinement is a factor in this determination of constitutionality. Certain lower courts 

have ruled the placement of mentally ill prisoners of supermax facilities in solitary confinement 
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as a violation of the eighth amendment. However, not all prisoners are protected because they do 

not meet the standard of possessing a high risk of mental harm (Lobel, 2008). 

Vasiliades (2005) outlines the ways that the eighth amendment adopts a narrower 

definition than international norms in specific ways. To begin, the language mandates the 

behavior be both cruel and unusual, where international law describes an act that is cruel, 

inhuman, or degrading. The Supreme Court has also debated the definition of the term “unusual” 

and this word is another departure from the international law definition. The U.S. law protects 

prisoners from certain types of punishment, while the CAT covers punishment or treatment. 

Finally, the Supreme Court applies the eighth amendment using the standard of “deliberate 

indifference.” To succeed on an eighth amendment violation claim, an individual must show that 

the prison official knew of the substantial risk of serious harm and the official disregarded the 

risk by failing to reasonably abate it. In Farmer v. Brennan, in 1994, the Supreme Court, 

applying this standard, held that the eighth amendment applies to punishment, and not cruel and 

unusual conditions.  

Methodology 

This paper addresses the following research questions: what are the similarities and 

differences in the policies of solitary confinement in the federal Bureau of Prisons and 

Immigration and Customs Enforcement? Second, how does the policy seem to compare with 

practice and with international norms? In order to answer these questions, information is 

extracted and compared from the BOP and ICE policy statements, as well as multiple reports. 

For the evaluation section, information is summarized from both investigations about how the 

policy is implemented and international law defining standards for detention and imprisonment.  
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This paper focuses on Immigration and Customs Enforcement because the use of solitary 

confinement in this context has not been extensively studied. Also, this paper makes preliminary 

observations about ICE compliance with international law, which demands that immigration 

detention be non-punitive. In order to observe if the use of solitary confinement may classify 

immigration detention as punitive, ICE policy is compared to criminal incarceration. Among the 

prison systems, the Bureau of Prisons is specifically selected because addressing each unique 

state policy would be too complex and cumbersome. Of the correctional jurisdictions, the BOP is 

the largest. The Bureau of Prisons is also a federal agency subject to similar regulations as 

Immigration and Customs Enforcement.  

The Bureau of Prisons policy is outlined in two reports, a Department of Justice (DOJ) 

(2016) report entitled, Report and Recommendations Concerning the Use of Restrictive Housing, 

and the BOP (2016) program statement, Special Housing Units. The Department of Justice 

provides an overview of the BOP policy regarding the purposes, conditions, and the inmates’ 

rights and privileges in solitary confinement. This report also explains that the Bureau of Prisons 

runs three forms of solitary, in Special Housing Units (SHU), Special Management Units (SMU) 

and in the one administrative maximum (ADX) facility in Florence, Colorado. The SHU is where 

an inmate may spend a sentence in solitary confinement for disciplinary or administrative 

reasons. The SMU is designed to transition particularly violent individuals back to housing in 

general population through a step-down program. In the SMU, inmates may be alone in the cell 

or with another person. At the ADX, solitary confinement is used almost exclusively on its 

population of 424 inmates (DOJ 2016; BOP, 2017b). This paper outlines the BOP policy in 

general, and notes where the policy may differ in each of the three uses of solitary confinement. 

The BOP policy was revised in 2016, as a result of the DOJ report and subsequent Presidential 
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Memorandum mandating implementation of proposed reforms. The BOP (2016) report Special 

Housing Units updates the policy outlined in DOJ (2016), including the purposes of confinement 

and record keeping of Special Housing Units.  

The Immigration and Customs solitary confinement policy is explained in Performance-

Based National Detention Standards 2011, with revisions added in 2016. The ICE standards 

explain the policy of the Special Management Units, where detainees may be placed into solitary 

confinement for a variety of purposes. It outlines reasons for placement, rights of detainees, 

duration of confinement, and recordkeeping standards for detainees in confinement. Information 

from this report is compared to the reports from the Department of Justice (2016), and Bureau of 

Prisons (2016) to address the question of what are the similarities and differences in the current 

policies of both the BOP and ICE.  

Two reports are cited in this paper about the rate of use of solitary confinement in the 

Bureau of Prisons. First, Aiming to Reduce Time-In-Cell (2016) is a report complete by the 

Association of State Correctional Administrators and the Arthur Liman Public Interest Program 

of the Yale Law School (ASCA-Liman). There are two versions and this paper uses the second 

report, published in November 2016 because it contains the most recent data. Even though it was 

completed, in part, by state correctional administrators, the ASCA-Liman (2016) report also 

provides data about the BOP rate of use of solitary confinement, certain demographic 

information, and duration of stay. The second cited report is the Department of Justice Bureau of 

Justice Statistics (2015) which published data from the National Inmate Survey from 2011-2012. 

The National Inmate Survey was administered to 91,177 inmates housed in 233 prisons and 357 

jails in the United States. This BJS report provides data about the characteristics of inmates 

placed into solitary confinement the most frequently and for what length of time.  
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Data about the use of solitary confinement in immigration detention is available in one 

article. Urbina and Rentz (2013) published “Immigrants Held in Solitary Cells, Often for 

Weeks,” which provided data received from a Freedom of Information Act request. The data 

includes how many immigrants are placed into solitary, on average, per day and the lengths of 

confinement. This paper uses the data presented in this one source and compares it to the rate of 

use of confinement outlined in the investigations from Association of State Correctional 

Administrators with the Liman Program, and the Bureau of Justice Statistics.  

In order to evaluate the current policies of solitary confinement, this paper relies on 

investigations completed by both non-governmental organizations and government agencies. To 

begin with the evaluation of the Bureau of Prison’s policies, this paper cites reports from three 

organizations. First, the Governmental Accountability Office (GAO) (2013) reported on the need 

for improvement in BOP monitoring of solitary confinement. The GAO evaluated the BOP 

tracking system and made recommendations on how to ensure that inmates receive rights 

guaranteed by policy. The second report was published the following year, when CNA Analysis 

and Solutions (CNA) (2014) completed a comprehensive evaluation of BOP solitary 

confinement housing units, including the SHU, the SMU program, and the ADX. The CNA 

report provided information on how the inmate rights are applied in practice, including the 

guaranteed mental health evaluations. The report also investigated cell conditions, and due 

process rights after placement into solitary. Third, the Office of the Inspector General (OIG) 

published reports in 2016 and 2017. The report from 2016 investigated BOP private facilities and 

provides information about compliance with BOP policy. Specifically, the OIG found that 

inmates may be placed into solitary confinement beyond the confines of the stated purposes. In 

2017, the OIG reported on the compliance with mental health regulations, including the mental 
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health checks that inmates are supposed to receive. This paper cites these investigations in the 

evaluation section, and uses the information to make observations about BOP policy in relation 

to practice, and international law.  

The policy compliance of Immigration and Customs Enforcement is investigated in four 

reports included in this paper. First, in 2011, the ACLU published a report entitled, In Their Own 

Words: Enduring Abuse in Arizona Immigration Detention Centers. The ACLU includes 

demographic information about immigrants in solitary, including the placement of detainees who 

are lesbian, gay, bisexual, or transgender. Also, it investigates the grievance process in two 

Arizona detention centers. Second, this report cites the National Immigrant Justice Center’s 

(2012) request that 250 immigrant detention centers provide records related to solitary 

confinement. Only seven facilities provided data, but a total of 32 provided information about 

solitary confinement policy, including certain detainee handbooks that detail rights afforded to 

immigrants in detention. This investigation also revealed the lack of apparent distinction between 

immigrants and criminal inmates in certain shared-use facilities. Third, this paper cites a report 

from the Homeland Security Advisory Council (HSAC) (2016), which investigated certain 

immigrant detention centers, and found that immigrants may be placed into solitary for reasons 

outside of policy-related purposes. The HSAC looked into only three detention centers, the 

report is not a comprehensive evaluation, and the use of solitary confinement was only one of a 

few issues investigated. However, it provides information about the over-reliance on solitary as a 

means of punishment in certain facilities. Finally, this paper cites an Office of the Inspector 

General (2017b) report about mental health services in immigration detention. The OIG made 

observations about the use of mental health checks, and found ICE does not document the 

completed checks in many cases. This paper uses these investigations to compare to the BOP 
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practice of solitary confinement, and make general observations about policy compliance for 

both agencies.  

Solitary Confinement Policy Comparison of the BOP and ICE 

As mentioned, this paper outlines the policy of the BOP and ICE regarding purpose, 

placement demographics, length of confinement, physical conditions, rate of use, and rights and 

due process. Both agencies use solitary confinement on individuals in adult facilities. This 

section includes the results of the research, including information extracted from the BOP and 

ICE policy statements, and reports that published data on the use of solitary confinement.  

Purpose of Solitary Confinement 

 The BOP and ICE use solitary confinement for varying purposes that fall into the two 

main categories of disciplinary or administrative. Table 1 shows the different purposes of solitary 

confinement between the BOP (BOP, 2016) and ICE (ICE, 2013, 2016).  

Table 1: Stated Purposes of Solitary Confinement of the BOP and ICE  

 BUREAU OF PRISONS IMMIGRATION AND 

CUSTOMS ENFORCEMENT 

DISCIPLINARY  ✓ ✓ 

INVESTIGATIVE ✓ ✓ 

PENDING 

CLASSIFICATION 

✓ Not stated as a reason for 

confinement 

POST-DISCIPINARY  ✓ ✓ 

PREVENTATIVE ✓ ✓ 

PROTECTIVE   ✓ ✓ 

SUSPICION OF  

CONTRABAND 

Not stated as a reason for 

confinement 

✓ 

TRANSFER ✓ Only for 24 hours or less 

 

Bureau of Prison officials can place an inmate in confinement for a variety of reasons, 

either involuntarily or at the inmate’s request. According to a report by the Department of Justice 

(2016), broadly stated, segregation of inmates out of the general population serves a penological 
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purpose and ensures the safety of prisoners, officers, and the public. The BOP outlined these 

penological purposes as disciplinary, investigative, pending classification, post-disciplinary, 

preventative, protective, and awaiting transfer (BOP, 2016).  

The BOP policy explains disciplinary segregation as a sanction for an offense. The rest of 

the reasons for confinement are administrative, not punitive. Federal regulation dictates 

administrative detention is to house inmates who “poses a threat to life, property, self, staff, other 

inmate, the public, or to the security or orderly running of the institution” (p. 17). These forms 

include investigative, which is when an inmate is confined while waiting for his or her 

disciplinary hearing. Pending classification is the status for new arrivals from jails, who await a 

permanent status. Post-disciplinary describes the time after an inmate has finished a sentence in 

disciplinary confinement, but is still housed in solitary confinement because he or she is a safety 

risk. Preventative confinement is a term that the BOP has used in the past (DOJ, 2016). 

Currently, the BOP has an unnamed category for inmates who are housed in a restrictive setting 

for the sole reason that he or she is too disruptive or cannot be controlled (BOP, 2016). This 

category is referred to as preventative in Table 1, because it is defined the same way as the prior 

preventative confinement category. Protective custody is the type of administrative confinement 

that is designed to protect an inmate from harm. An individual may be placed voluntarily, or by 

staff decision. Finally, transfer status describes the period in solitary confinement an inmate 

spends while awaiting space or transportation to another facility (BOP, 2016, p. 3-5).  

 The purposes of solitary confinement in ICE custody look remarkably similar to those in 

correctional facilities. In the Immigration and Customs Enforcement (ICE) 2013 directive for the 

use of segregation on ICE detainees, solitary confinement is defined along the lines of 
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administrative and punitive, each with its own section of in the Special Management Unit 

(SMU), which is similarly named to the BOP Special Housing Unit (SHU).  

Even though ICE does not employ the same terminology, the purposes of confinement 

are, in many ways, the same as the Bureau of Prisons. Disciplinary segregation applies to 

detainees who violate a rule, which is the same as in BOP federal prison. According to the 

National Detention Standards, a detainee may be placed into administrative confinement if he or 

she (1) is awaiting an investigation, (2) needs protective custody, (3) is seen as a safety threat, (4) 

is awaiting transfer or release within 24 hours, or (5) has had confinement extended after release 

from disciplinary confinement (ICE, 2016, p. 171-5). ICE also describes the use of dry cell status 

to isolate individuals for up to a week, to search for contraband. This is a sixth purpose of 

solitary confinement. The first five categories are functionally the same as the Bureau of Prisons’ 

investigative, protective, preventative, and transitional, and an extension of a disciplinary 

sentence, in that order. The last category, the isolated dry cell area used to search for contraband, 

is unique to the Immigration and Customs Enforcement. ICE specifies transitional segregation is 

only to be used for 24 hours, as an individual awaits transfer or placement.  

The purpose of disciplinary confinement for both the BOP and ICE are to punish for 

offenses, such as destroying property or fighting with another person. ICE, however, adds to its 

list of punishable offenses the charges of disrupting the safety of the institution and interfering 

with staff responsibilities (ICE, 2016, p. 224). The result of breaking these rules is the maximum 

disciplinary segregation sentence of sixty days. These two broad offenses allow immigrant 

detainees to be placed in solitary for a broader range of undefined behaviors, when compared to 

the BOP inmates.  
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Placement Demographics 

It is the policy of the Bureau of Prisons that individuals are sent into confinement for 

disciplinary, or administrative reasons, but it is not designed to target specific demographics. 

Similarly, the Immigration and Customs Enforcement policy is that disciplinary confinement is 

not to be used to target individuals based on gender, race, religion, national origin, disability or 

other factors (ICE, 2016, p. 216). However, both mention that vulnerable populations may be 

placed into protective custody, willingly or unwillingly. Therefore, a person with a specific 

characteristic that may make that person a target for violence could be placed into solitary 

confinement as a result.  

Unique to the Bureau of Prisons, certain types of inmates are always held in segregation. 

These include those on death row and those held at administrative maximum (ADX) level 

facilities (supermax). The Bureau of Prison’s ADX prison is in Florence, Colorado. When 

correctional officers have violent inmates, or members of groups like gangs, they sometimes 

send them to the supermax facility. Other individuals are sent directly to the supermax, if they 

are found to be the leader of a gang or terrorist group, especially if they have continued 

connections and financial access (DOJ, 2016, p. 38).    

Demographic data on the people most frequently placed into solitary confinement is 

limited not only for the Bureau of Prisons, but also for Immigration and Customs Enforcement. 

Neither readily release this type of information, and only on certain occasions have released the 

number of people in solitary. The Bureau of Prisons has revealed the number in solitary, most 

recently, in response to the Department of Justice report from 2016, and for the Office of the 

Inspector General’s 2017 review. Beyond this, it does not regularly publish updates of 

demographic data. Similarly, the number of immigrants detained is available in the DOJ 2016 
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report, in Freedom of Information Act Requests completed by various organizations, and in an 

article was published in the New York Times saying 300 immigrants are in solitary confinement 

on any given day (Urbina & Rentz, 2013). There are also reports, completed by the ACLU and 

other organizations, that provide supplement qualitative demographic information. However, the 

lack of information will be supplemented with information about state prisons similar in 

population to the Bureau of Prisons, where available, and the areas where information is not 

readily available is noted.  

Data shows that certain inmates are more vulnerable to placement in solitary, even if it is 

not policy. In 2016, the U.S. Justice Department Bureau of Justice Statistics (BJS) used data 

from the 2011-2012 National Inmate Survey to release a report on restrictive housing. The 

results are an average of state and federal inmate responses. The survey found that certain 

populations of inmates were more likely to report having spent time in solitary confinement in 

the past year. The most common demographics in segregation were inmates aged 18-19, those 

who identified as lesbian, gay or bisexual, or transgender (LGBT), who were suffering from 

psychological difficulties, people in prison for a violent offense not including sex offenders, and 

those without a high school diploma (Beck, 2015, p. 1).  

The placement of inmates in restrictive housing, in some ways, reflect the findings of the 

Bureau of Justice Statistics. The BJS (2015) survey of inmates found young individuals more 

likely to spend time in confinement. 31% of those aged 18-19 reported spending time in 

restrictive housing, and 28% of those 20-24. The percentages decrease with each age bracket, 

until those 55 or older responded that only 9% had spend time in any form of restrictive housing 

(Beck, 2015, p.4). Young adults are overrepresented in restrictive housing in federal prison. 

Federal Bureau of Prisons does not provide data on its single juvenile facility, partly because it 



SOLITARY CONFINEMENT POLICY AND PRACTICE   26 

does not classify it as a prison (ASCA-Liman, 2016). However, young adults, 18-24, are under 

five percent of the Bureau of Prison’s population, but represent eight percent of those held in 

solitary confinement (DOJ, 2016, p. 60). Also, around 90% of the confinement population is 

aged 50 and below. (ASCA-Liman, p. 42-45).  

As for inmates who identify as lesbian, gay, bisexual, or transgender (LGBT), it is 

Bureau of Prison policy that LGBT inmates may be placed in protective confinement, either by 

choice or involuntarily (DOJ, 2016). Immigration and Customs Enforcement has a similar 

policy, that those in need of protection may be placed in a restrictive housing unit, by request or 

at the decision of staff (ICE, 2016). However, neither agency report on the rate of placement into 

restrictive housing. In the ASCA-Liman 2015, the Bureau of Prisons did not report on inmates 

who were LGBT, and ICE was not questioned in the survey. However, The BJS (2015) survey 

found that over 27% of the LGBT community in state and federal prisons had spent time in 

confinement in 2011 (p. 4). Also, the American Civil Liberties Union (ACLU) investigated 

certain immigrant detention centers in Arizona, and reported that immigrant detainees that 

identify as LGBT were placed in solitary confinement for months (ACLU, 2011). 

To note the available data on gender and race, a category which corrections scholars 

assert needs significantly more study (Foster, H., 2016, p. 87), the second ASCA-Liman report, 

in 2016, reflected that men were more likely than women to be placed in confinement. In BOP 

federal prisons, the percentage of female inmates in solitary was 1%, while 5% for men (ASCA-

Liman, 2016, p. 31-33). Black women, however, were more likely to be put into solitary 

confinement in BOP facilities than white women. Black women represented only 23% of the 

federal prison population, but 34% of the solitary confinement population. Black men in federal 

prisons were evenly represented (ASCA-Liman, p. 41). The Bureau of Justice Statistics survey 
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supported these findings, because black inmates, men or women, reported spending time in 

confinement more than other races (Beck, 2015, p. 4). Corresponding data is not available for 

immigration detention. 

Mental Illness. There have been a few recent policy changes and recommendations to 

limit the use of solitary confinement on inmates with mental illness. In 2016, the American 

Correctional Association released new standards that call for the mentally ill not to be left in 

segregation for extended periods of time (ACA, 2016). The Department of Justice (2016) 

recommended they not be placed in solitary, in general, except for certain circumstances for 

safety reasons. Both the Bureau of Prisons and Immigration and Customs Enforcement have 

implemented DOJ reforms, and thus have some similar approaches to placing people with mental 

illnesses in isolation.  

The Bureau of Prisons did not report to the DOJ in 2016 information on the percentage of 

its 8,942 confinement inmates who had a mental illness. As a supplement, according to ASCA-

Liman (2016), the three states with the closest overall prison population to the BOP are Texas 

and California, followed by Florida. Of those, Texas had the most similar percentage to the 

Bureau of Prison’s 4.7% in solitary confinement, with 3.9%. Texas reported zero inmates with 

serious mental illnesses in solitary. The state with the closest overall number of inmates in 

restrictive housing to the Bureau of Prisons is Florida, with 8,103. Florida reported 1,352 of the 

confined inmates with a serious mental disorder, which makes up 16.6% of the Florida solitary 

confinement population. As a total across the United States, 34 jurisdictions reported over five 

thousand men with serious mental disabilities in solitary confinement and at least 297 women. A 

possible explanation for the significant difference between the zero reported solitary confinement 
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inmates with a serious mental illness in Texas, to the 1,352 in Florida, is that each state defined 

serious mental illness differently (ASCA-Liman, 2016, p. 50).  

Other surveys show those with mental disabilities are more likely to spend time in 

solitary confinement. The Bureau of Justice Statistics (2015) report found that of the inmates 

who spent time in solitary, only 15% did not have a mental illness. As examples of the type of 

illnesses, 29% had serious psychological distress and 23% had anxiety or a mood disorder (Beck, 

2015, p. 6). 

ICE (2016) policy is that detainees with serious mental illness should not be 

automatically placed in confinement, until every effort is made to find a setting where adequate 

treatment can be provided (p. 172). ICE defines a serious mental illness as a disorder that causes 

a person to have limitations on memory or speech skills, and general functioning. Examples 

include psychosis, bipolar disorder, schizophrenia, or major depressive disorder (p. 275). When 

someone with a severe mental disability violates a facility rule, he or she must be evaluated by a 

professional to be deemed fit for a disciplinary hearing. If the detainee is found to be mentally 

incompetent to the point of not understanding right and wrong, he or she will not be held 

accountable. The mental health professional should also consider if isolation will affect the 

person’s treatment plan, even if they are competent (ICE, 2016, p. 216).  

ICE does not provide data on the percentage of detainees in restrictive housing that have 

mental illnesses. However, in a review of the use of segregation on detainees with mental illness, 

the Office of the Inspector General (2017) looked at 127 detainees with mental health disorders 

who were placed into confinement between October 1, 2015 and June 30, 2016 (OIG, 2017b). 

Therefore, at least this many people with mental illness were placed into solitary between those 

dates. OIG found that ICE was generally following guidelines for documenting the when a 
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person with mental illness was placed in segregation, but did not communicate the information 

reliably to the ICE headquarters. ICE did also not have documentation of the required reviews of 

the cases of those in solitary.  

Lengths of Time Spent in Solitary Confinement  

Table 2 shows the disciplinary confinement sentences for the Bureau of Prisons (DOJ, 

2016) and Immigration and Customs Enforcement (ICE, 2016). Figure 1 illustrates the 

percentages of BOP inmates and ICE detainees that spend different amounts of time in solitary 

confinement, including only those individuals held longer than 15 days (ASCA-Liman, 2016; 

Urbina & Rentz, 2013). Urbina and Rentz noted 54% of the solitary confinement population in 

ICE custody are there for less than 15 days. There is no matching data available on inmates in 

BOP custody, because the only nationwide study, ASCA-Liman (2016), defined solitary 

confinement as a sentence of 15 days or more in isolation. Figure 1, therefore, calculates 

percentages based on the half of ICE solitary confinement population with sentences longer than 

15 days. Further, 30% of the population in solitary in ICE detention centers spend 15 days to 45 

days confined (Urbina & Rentz, 2013). This data is represented as 15 days to one month, to 

correspond with the available BOP data. 
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Table 2: Maximum Disciplinary Confinement Sentences for BOP Inmates and ICE 

Detainees 

OFFENSE LEVEL BUREAU OF PRISONS IMMIGRATION AND 

CUSTOMS 

ENFORCEMENT 

 First 

Offense 

Second 

Offense 

 

GREATEST 60 days 90 days 60 days 

HIGH 30 days 60 days 30 days 

HIGH MODERATE -- 15 days -- 

LOW MODERATE -- -- -- 

 

Figure 1: Length of Solitary Confinement for BOP Inmates and ICE Detainees* 

 

*For those in solitary confinement more than 15 days  

**ICE: 1.5 months; BOP: 1 month  
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The Bureau of Prisons has placed no overarching limit on the length of time an inmate 

may spend in solitary confinement. However, there are policy guidelines for the duration of 

specific confinement statuses. For example, when an inmate serves time in a post-disciplinary 

status, which describes the time spent in solitary confinement after a disciplinary confinement 

sentence, the staff normally transfer him or her to another institution or back to general 

population after three months (BOP, 2016, p. 6). There are also maximum disciplinary 

confinement sentences for one specific rule violation. The limits range from 30 days to 90 days, 

the latter a punishment for a second violation of the highest level of offense. Examples of this 

type of offense include possessing a dangerous weapon, or assault resulting in serious injury. 

However, there is no limit on the cumulative amount of days an inmate may spend in 

confinement. Time spent in investigative confinement does not count toward the disciplinary 

sentence (DOJ, 2016, p. 20-22). Also, inmates may be subjected to long-term preventative 

confinement if officials determine no other housing arrangement will ensure safety (p. 98).  

The 2016 ASCA-Liman report collected data on the lengths of stay in solitary 

confinement in the Federal Bureau of Prisons. 19% of federal inmates were held between fifteen 

days and one month, while 42.5% are held between one and three months. The remaining 38% 

were confined for over three months, including the 158 people which were held for six years or 

more. This data is further broken down between punitive and administrative. Individuals held for 

between 15 days and one month were more likely in disciplinary confinement, while 

administrative segregation made up the majority of longer stays (ASCA-Liman, 2016).  

The Bureau of Justice Statistics (2015) reported that 10 percent of the total number of 

prison inmates in the U.S. had spent time in solitary for longer than a month, using data from the 

National Inmate Survey of 2011-2012 (Beck, 3015, p. 4). This is significant because it suggests 
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inmates have a 1 in 10 chance of spending months in solitary, although this does not exclusively 

apply to federal prison.  

Similar to the Bureau of Prisons, Immigration and Customs Enforcement has a limit on 

the length of confinement for one violation, but no collective limit for the total time someone 

may spend in administrative or disciplinary confinement. Also, the sentences cannot be 

“stacked,” as in multiple disciplinary sentences in solitary should be served simultaneously (ICE, 

2016). The BOP policy on this issue is unclear.  

Unique to ICE, there is a policy that pre-hearing solitary should not exceed the 

disciplinary sentence, and counts toward the total length of punishment in solitary. The 

investigation for a rule violation is also supposed to be completed with 72 hours of the incident 

report, which would cut down on the investigative segregation time. Also, the limits for 

individual violations are shorter in immigration detention. The ICE disciplinary segregation limit 

is thirty days, except in more serious offenses, which may result in sixty days. This is fewer days 

than the BOP maximum limit of ninety days. The most serious offenses in ICE detention centers 

include killing, escape, possessing a firearm, rioting, inciting others to riot, threatening a staff 

member, and other violations, which are nearly identical to the BOP highest punishable offenses. 

ICE included two unique categories, however, of interfering with staff member’s duty or the 

safety and security of the facility. Staff can use these when another highest level charge is not 

applicable, but they feel as if the detainee’s conduct warrants sixty days of confinement (ICE, 

2016, p. 224).  

Even though the limit for a single violation is sixty days, ICE administrative confinement 

may go on longer, as in BOP prisons. In preventative, or protective custody, the person may be 

isolated for as long as they are seen as a security threat or vulnerable. However, dry cell status is 
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unique to ICE, which is the time spent in solitary confinement for individuals suspected of 

possessing contraband. If a person is on dry cell status they may be isolated for up to a week or 

more. He or she is under constant surveillance, with the lights on 24/7, and not permitted to leave 

the cell. The detainee may be in dry cell status for as long as seven days. To place an inmate 

there longer than one week, the official must get prior approval from the faculty administrator 

and health care staff (ICE, 2016, p. 125-6).  

The time that individuals spend in solitary confinement in immigration detention is also 

shorter than in federal prison. ICE data from 2013 reflected that nearly half of those in solitary 

confinement on any given day were segregated for 15 consecutive days or more. Almost a 

quarter were isolated for 45 days, and over ten percent for 75 days or more (Urbina & Rentz, 

2013). These time periods are significantly less than in federal prison, where, as of October, 

2015, over 80% of confinement inmates were isolated for over one month and almost half of 

those for over three months (ASCA-Liman, 2016).  

Physical Conditions of Solitary Confinement  

 Table 3 shows a comparison of the physical conditions in restricted housing cells 

between BOP prisons (DOJ, 2016) and ICE immigration detention centers (ICE, 2013, 2016).  
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Table 3: Solitary Confinement Cell Conditions in BOP Facilities and ICE Detention 

Centers 

BUREAU OF PRISONS SIMILARITIES IMMIGRATION AND 

CUSTOMS 

ENFORCEMENT 

• ADX (supermax): 

O Cell 75-78 sq. feet 

O Fewer hours of 

recreation per 

week 

O TV in cell  

O 5 in. window 

• May isolate people in 

double- inmate cells in 

Special Management Unit 

step-down program 

 

• In cell for 22-23 hours per 

day 

• Designated recreation 

area  

• Out-of-cell recreation 

may be restricted with 

safety concerns 

 

• Dry cell status: 

o Light on 24/7 

o Only a bed in cell 

o 24 hours per day 

o Window with 

security screen 

• Disciplinary confinement 

in shared IGSA facilities: 

in cell 24 hours per day 

on weekends 

 

 

Day to day, in federal prison, inmates are kept in a 60- 80-square-foot cell for 22-23 

hours per day. The cells typically have a bunk, sink, toilet, and small window (DOJ, 2016, p. 28). 

It is BOP policy that inmates receive at least five hours of recreation per week outside of the cell 

(DOJ, 2016, p. 115). When they exit the cell for recreation, or group therapy, they are escorted 

by officers. During the walk, their hands, waist, and feet are shackled. In recreation, if there are 

other people, they’re separated by fences (DOJ, 2016, p. 28).  

The ADX supermax facility is unique to the Bureau of Prisons. Conditions at supermax 

facilities restrict inmates to single-person cells, with access to some hours of recreation per week. 

The cells are 75-87 square feet. There is a window that looks outside that is five inches wide. 

Each cell has a television used for educational programs or religious services, mainly. In the 
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lowest security level, the cell may also have music and broadcast channels (DOJ, 2016. p. 39-

41). The inmates are under constant surveillance. Most supermax prisons use the “small pod” 

design, in which single cells encircle a centralized control booth. Each cell opens up to an 

individual recreation area with an automated door, and each inmate only has view of their own 

cell (Shalev, 2011, p.153). 

In ICE Special Management Units, where detainees are isolated, the cells conditions must 

follow specific policy guidelines. The beds are securely fastened to the floor or wall, and 

designed so the individuals can be observed. The recreation area has equipment. ICE maintains 

the cells must be adequately lit, have heating and cooling, and have the same level of sanitary 

conditions as the general population (ICE, 2016).  

Detainees in ICE administrative confinement are inside the cell for 22-23 hours per day, 

depending on the type of facility. If they are held in an ICE service processing centers, contract 

detention facilities, or dedicated Intergovernmental Service Agreement (IGSA) facilities, they 

may be confined 22 hours per day in administrative, and 23 per day in disciplinary confinement. 

However, if they are held in a non-dedicated IGSA center, which means it also houses those in 

the criminal justice system, administrative confinement detainees may be held 23 hours per day 

in the cell. Those in disciplinary may be held 23 hours per day, and then 24 hours per day on the 

weekends (ICE, 2016, p. 186).  

Inside a dry cell, where detainees are isolated after a suspicion they may be hiding 

contraband, there is only a mounted bed, and the lights are kept on all the time for observation. 

There is no water in the cell. The detainee is not allowed to have contact with other people, or 

leave the cell except in “extreme emergencies.” They aren’t allowed property except for legal 

materials or mail. The individual is constantly observed using a video camera, by someone of the 
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same gender. The individual is strip-searched when entering the dry cell, and then again every 

shift (ICE, 2016, p. 125-6).  

Comparative Rates of Use of Solitary Confinement 

On the policy side, there is no policy limiting the overall numbers of inmates that can be 

placed into solitary confinement on federal prisons or immigrant detention centers. It is the 

guiding philosophy that corrections departments use solitary only as a measure when there are no 

other options, and the decision must have sufficient oversight (ASCA-Liman, 2016).  

Even though there is no system to know how many people are in solitary confinement on 

any specific day, the ASCA-Liman report estimated that in 2014 there were around 80,000 to 

100,000 individuals held in some form of restrictive housing. It defined restrictive housing as 

individuals held 15 days or more, for at least 22 hours per day (ASCA-Liman, 2015, p. ii). The 

second report revealed there were at least 67,442 inmates in solitary as of October 1, 2015. This 

number is lower than the year before, partly because it is not an estimate, but only a tally of the 

numbers directly reported by 48 jurisdictions. There are numbers missing from jurisdictions that 

did not report, and from individual facilities that do not track numbers in solitary. However, the 

2015 report noted that 23 of the jurisdictions reported an additional 16,455 inmates held between 

16-21 hours per day in cell. This brings the total of inmates isolated most of the day to 83,897. 

These numbers do not include juvenile centers, immigration detention, or jails. (ASCA-Liman, 

2016, p. 20-24). 

The Bureau of Prisons reported 8,942 inmates in solitary, which is 4.7% of the BOP 

population in those facilities. To create this percentage, the report used the population at only the 

prisons that reported data, because not all federal prisons provided information on their use of 

solitary (ASCA-Liman, 2016, p. 22). Additionally, according to the 2015 Bureau of Justice 
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Statistics report, based on the National Inmate Survey from 2011-2012, 4.4% of inmates in 

prisons are kept in restrictive housing, and 20% had spent time in solitary sometime in the last 

twelve months (Beck, 2015).  

The most recent ICE data available on the use of solitary confinement, from 2013, ICE 

data shows 300 immigrants are held in solitary confinement on any given day. This estimate is 

from data from 50 immigrant detention centers, housing 85 percent of ICE detainees (Urbina & 

Rentz, 2013). Overall, ICE places a lower number of people into solitary confinement, as of 

2013. An estimated 1% of the 2013 population was in restrictive housing on any given day, less 

than the Bureau of Prison’s 4.7% (ASCA-Liman, 2016). However, on any given month, more 

than half stay in solitary less than 15 days (Urbina & Rentz, 2013). Taking into account the 

average length of stay in solitary confinement is less in ICE custody, yearly the number of 

immigrants in solitary may be much more than 300.  

Rights Afforded to Inmates in Solitary Confinement 

Tables 4 and 5 are summaries of the rights and privileges of the Bureau of Prisons (BOP 2016; 

DOJ, 2016) and Immigration and Customs Enforcement (ICE 2013, 2016) while in isolation.  
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Table 4: Due Process Rights of BOP Inmates and ICE Detainees in Solitary Confinement 

 BUREAU OF PRISONS IMMIGRATION AND CUSTOMS 

ENFORCEMENT 

 Disciplinary Administrative Disciplinary Administrative 

HEARING After first week, 

then every thirty 

days. Hearing 

before pre-

disciplinary; 

Before transfer 

to ADX 

After first week, 

then every thirty 

days. In 

protective 

custody: At start 

and then per 

detainee request 

Hearing by panel In protective 

custody only per 

detainee request 

TIMELY 

INVESTIGATION 

No time limit on 

investigations 

N/A Investigation 

must be 

completed within 

72 hours  

N/A 

APPEAL/ 

CHALLENGE 

Grievance, 

unless in 

transitional 

segregation 

Grievance, 

unless in 

transitional 

segregation 

Grievance 

process 

After every seven 

days using 

grievance 

NOTICE OF 

CONFINEMENT 

Provided notice Provided notice Provided copy of 

order, including 

justification 

Provided copy of 

order, including 

justification 

STATUS 

REVIEW 

Every seven, 

and thirty days. 

After three, then 

every seven, and 

thirty days. 

Supervisor 

interview every 

week. Faculty 

review every 

month. SMI*: 

Field office 

review after 3 

days, 14 days, 

then every 30 

days 

Supervisor 

interview within 3 

days, then every 

week for a month. 

Then every 10 days. 

SMI*: Field office 

review after 3 days, 

14 days, then every 

30 days 

*Serious Mental Illness 
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Table 5: Rights of BOP Inmates and ICE Detainees in Solitary Confinement 

 BUREAU OF PRISONS IMMIGRATION AND CUSTOMS 

ENFORCEMENT 

 Disciplinary Administrative Disciplinary Administrative 

MENTAL 

HEALTH 

CHECKS 

Interview every 

thirty days. Full 

evaluation every 

six months 

Interview every 

thirty days. Full 

evaluation every 

six months 

One mental health 

check at start; 

SMI: within 3 

days then every 

week 

One mental health 

check at start; SMI: 

within 3 days then 

every week 

PROGRAMS May be suspended  No restriction  Religious, library, 

commissary 

Religious, library, 

commissary 

VISITATION  Legal visits 

guaranteed. Social 

visits may be 

restricted 

Legal visits 

guaranteed. 

Social visits may 

be restricted 

May be restricted 

if detainee is 

security risk 

May be restricted if 

detainee is security 

risk 

PROPERTY Limited reading/ 

writing materials 

and religious 

articles 

Same as 

disciplinary, plus 

radio, photos, 

snacks, and a 

few other items. 

May be restricted 

with documented 

reason 

May be restricted 

with documented 

reason 

PHONE 

USAGE 

May have only 

legal calls 

No restriction 

(one social call 

per month) 

May have no 

access, or for only 

legal calls 

May be restricted for 

safety and order of 

facility  

MAIL May be limited to 

only legal 

correspondence 

May be limited 

to only legal 

correspondence  

No restriction No restriction  

RECREATION At least five hours 

per week, unless 

safety concerns 

At least five 

hours per week, 

unless safety 

concerns 

Individual or 

group, unless 

safety concern 

Individual or group, 

unless safety 

concern 

READING 

MATERIALS 

Religious texts 

and reasonable 

other materials 

Religious texts 

and reasonable 

other materials 

Legal materials Recreation or 

religious materials 

 

Right to a hearing. The right to a hearing is similar between federal prison and immigration 

detention. Both the BOP and ICE specify that in protective custody, the individual has the right 

to request a hearing (BOP, 2016; ICE 2016). If an individual’s disciplinary confinement sentence 

is extended, both ICE and the BOP mandate that the individual has the right to a hearing (DOJ, 

2016; ICE 2016).  
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Certain guidelines are unique to the BOP. For example, an individual in federal prison, but 

not ICE custody, automatically receives a hearing and investigation upon placement in protective 

confinement (BOP, 2016, p. 9). The BOP also specifies that in the hearing for a post-disciplinary 

status, the officials must propose a justification for continued confinement outside of the original 

reason for the inmate’s disciplinary sentence (DOJ, 2016, p. 25). After their punitive sentence, if 

the person is held for more than 90 days, the BOP must transfer them to a new facility or return 

them to general population. The sentence could exceed this time frame, however, with 

recommendation from the Regional Director (BOP, 2016, p. 6). Also, before an inmate is moved 

to the Federal Bureau of Prison’s supermax facility in Colorado, they have the right to make a 

statement at a hearing (DOJ, 2016, p 39).  

In ICE detention centers, a detainee may only be placed in disciplinary segregation after a 

hearing with a panel of staff. During the hearing, the individual may provide a defense, with 

evidence, and also request a staff or fellow detainee to act as a representative. The staff 

representative may not be part of the hearing panel or the accusing staff member. The 

representative allows detainees with language or other barriers to communicate their case (ICE, 

2016). 

Timely Disciplinary Investigation. ICE policy states the investigating officer must 

complete a disciplinary investigation within 72 hours of receipt of the incident report, which 

should be within 24 hours of the incident (ICE, 2016). In this way, there is a time limit on 

investigative confinement, while the Bureau of Prisons lacks this investigative time constraint.  

 Right to appeal. Inmates in both the BOP and ICE detainees have access to a grievance 

process to challenge their placement in restrictive housing. For the Bureau of Prisons, inmates 

may right grievances at any time (DOJ, 2016, p. 18).  However, when he or she is awaiting 
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transfer, there is no remedy to end his or her confinement, because it is policy that inmates are 

confined in this way while awaiting another housing status or another location (DOJ, 2016). In 

this way, his or her grievance rights are limited. ICE policy limits grievances for administrative 

segregation, in that they may write one every seven days to challenge his or her placement (ICE, 

2016). 

Right to notice and regular reviews. Inmates in ICE custody and BOP facilities are given 

notice of the reason of confinement. The status reviews in disciplinary confinement are the same, 

as well. He or she receives a review after one week, and then after thirty days (BOP, 2016; ICE, 

2016). 

In BOP custody only, individuals do not receive notice of their confinement if they are in 

pending classification, or holdover status. ICE does not have these two reasons for confinement. 

The BOP also adds another step in the review process as compared to ICE. An officer not 

involved in the placement in administrative confinement approves the placement decision within 

one day. Also, the BOP designates a review officer, a Segregation Review Official (SRO). In 

administrative confinement, the SRO reviews the inmate’s status after three days, then weekly 

and monthly reviews (BOP, 2016, p. 8). In the supermax facility, officials review their status 

every six months, and determine if they will be transferred to more open facility elsewhere (DOJ, 

2016, p 39). 

In the ICE review process, there is no special review officer. Instead, supervisors and other 

faculty complete the reviews. Also, an ICE detainee in administrative confinement receives more 

frequent reviews than a BOP federal inmate. For those individuals in administrative status, they 

have the right to a supervisor review interview within 3 days, and then every week for a month. 

After the first month, the supervisor reviews are every 10 days. For anyone in confinement for a 
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long time, the field office must be notified after placement for 14 days, 30 days, then once every 

additional month (ICE, 2016). For inmates with Serious Mental Illnesses (SMI) specifically, 

there are reviews with the field office after 3 days, 14 days, 30 days and then once every month 

after that (ICE, 2013).  

It is ICE policy that all detainees are provided with a handbook of their rights, the rules, and 

the sanctions for breaking any regulation. Included in the list of rights is due process, and the 

quick resolution of the disciplinary process (ICE, 2016, p. 217).  

Mental health checks. In BOP facilities, there are different mental health checks depending 

on whether an inmate is in a Special Housing Unit, Special Management Unit, or at the 

Supermax. In the SHU, the nursing staff interview the inmates every thirty days, as a mental 

health check-in. Every six months, the inmates receive a full evaluation (DOJ, 2016, p. 30). In 

Special Management Units, the BOP’s step-down program, psychology staff evaluates inmates 

every 18 months (DOJ, 2016, p. 51). Before an inmate is moved to a supermax facility, they may 

receive an evaluation of their physical and mental health (DOJ, 2016, p. 39). While housed at the 

supermax, mental health staff evaluate the BOP inmates only once per year. 

There are also secure mental health units in just three of the BOP prisons. These units are 

separated from the area used for other solitary confinement. The BOP designed these units as 

step-down programs to transition these inmates to less restrictive housing by providing 

psychological services (DOJ, 2016, p. 48).  BOP also has measures in place to divert inmates 

with serious mental illness away from placement into solitary through screenings that determine 

the inmate’s care level (p. 50-51). If the inmate is a care levels three or four, requiring extensive 

care or hospitalization, the inmate is only placed if he or she poses an immediate threat. If an 
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inmate at care level three or four is placed into solitary, psychology staff evaluate him or her 

within 72 hours (BOP, 2016).  

ICE, on the other hand, mandates a detainee must have a mental health check upon 

placement, and then receive daily health assessments (ICE, 2016, p. 171). If an inmate is placed 

into segregation with a serious mental illness, that person receives a mental health evaluation 

within 72 hours, and then every week (p. 183).  

Access to programs. In federal prison, programs available to DOJ inmates include education 

classes like adult continuing education, parenting classes, and literacy programs. However, 

access to these programs may be removed in disciplinary confinement, as punishment (DOJ, 

2016, p. 30). In the BOP supermax, the inmates may have access to wellness programs, a weekly 

movie, and a weekly television program game, among other activities. They have access to GED 

programs, and may paint or write poetry (DOJ, 2016, p. 39-40).  

In ICE custody, a person in either disciplinary or administrative confinement may still have 

access to religious services, the commissary, and the library. In protective custody, they may 

have the same access to programs as the general population, to the extent possible (ICE, 2016). 

This differs from the protective custody in federal prisons, because the Bureau does not mandate 

that inmates have the same access to programs as those in open population (DOJ, 2016).  

There are step-down programs unique to segregation in federal prison, inmates may have 

access to certain programs targeted to help transition to be housed general population. Examples 

of these programs include a mental health step-down program, and the Steps Toward Awareness, 

Growth, and Emotional Strength (STAGES) program to offer therapy to where inmates with 

mood disorders and violent tendencies. Other programs target behavioral and social disabilities, 
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or substance abuse (DOJ, 2016, p. 26-27). This in unique to federal prisons, because ICE does 

not have programs set up to transition someone from confinement back to general population.  

Visitation rights. Social visitation rights may be taken away from BOP inmates as 

punishment. Legal visits are always permitted (DOJ, 2016). In the BOP supermax, the inmates 

may have up to five non-contact visits per month, but this may be taken away for disciplinary 

purposes (DOJ, 2016, p. 39-40). In ICE custody, an individual may have the right for social and 

legal visits, unless the inmate is seen as a security risk. It is a similar policy to the BOP because 

ICE also asserts that a detainee should not be denied access to legal visits, but that social rights 

may be restricted (ICE, 2016).   

Property. A BOP inmate in disciplinary segregation may have a few personal items, such as 

religious texts, legal materials, hygiene items, and mail. In administrative, he or she may also 

have a radio, snacks, or other personal items. In ICE detention, the items are not specified, but 

the policy includes that items may be taken away with security concerns. ICE detainees may be 

denied clothing and bedding materials, if the person presents a threat to the safety of themselves 

or others. The removal of items must be documented (ICE, 2016, p. 183). This is unique to ICE, 

because in the BOP facilities, the bedding materials and clothing is not restricted (DOJ, 2016).  

Recreation. The Bureau of Prisons simply states that inmates have access to a minimum of 

five hours of recreation per week. This time may be restricted with safety concerns for up to one 

week at a time (BOP, 2016, p. 10-11). However, in ICE administrative confinement, in addition 

to the group or individual recreation, detainees in may be permitted to socialize with other 

detainees outside of their cell. They may play board games, watch TV, or be an orderly in the 

Special Management Unit, absent any safety concerns. In disciplinary, it is more restricted (ICE, 

2016, p. 181). This is not the case for administrative in federal prison, where the inmates are 
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allowed out of their cell for specified recreation time in a separate designated area, sometimes 

attached to the cell (DOJ, 2016).  

Policy Evaluation 

The policy of solitary confinement in both the Bureau of Prisons and Immigration and 

Customs Enforcement may not be appropriately applied in practice. Investigations, although not 

a comprehensive list, suggest discrepancies between stated policies and application. As a 

preliminary observation, the applied practice may contradict international law. Furthermore, 

even if the policies are carried out correctly, certain aspects may still not be reconcilable with 

international norms such as the Convention Against Torture. To fully evaluate these areas, 

further research is needed. Specifically, there should be investigations into the application of 

reforms made in 2016 to the policy of both the BOP and ICE.   

Both the Bureau of Prisons and Immigration and Customs Enforcement may use solitary 

beyond the limits of the stated purpose. Based on a report on the use of privatized immigration 

detention facilities by Homeland Security Advisory Council (HSAC), detainees at Stewart 

Immigration Detention Center in Lumpkin, Georgia reported that officers sent detainees into 

segregation for sitting in the wrong area of the dining hall (HSAC, 2016, p.84). At Stewart 

Detention Center in September 2015, around 100 people were put into solitary confinement for 

protesting and hunger strikes (p. 5). This use of disciplinary confinement appears to contradict 

ICE policy that solitary confinement is a serious step to be used with careful consideration, and 

those with vulnerabilities should only be placed in a restrictive setting as a last resort (ICE, 

2013).  

The HSAC (2016) also published that detainees at LaSalle Detention Facility were put 

into solitary confinement upon arrival, while waiting for bed space to become available, for 
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several days. One individual spent ten days in solitary confinement for this reason. This 

application seems to contradict ICE policy, because the 2011 standards assert while awaiting 

transfer, a detainee may only be placed into solitary for up to 24 hours (ICE, 2016). Similarly, 

before 2014, the BOP may have applied solitary confinement in the same manner. The OIG 

(2016) found that in two contracted BOP facilities, all new inmates were placed into 

administrative segregation for an average of twenty days while waiting for available bed space. 

Even though the BOP director has since instructed the facilities to only place inmates into 

confinement for a policy-based purpose, further research would be helpful to determine if the 

placement into solitary confinement aligns with the stated purpose. Based on the HSAC (2016) 

findings, there should also be research into the purpose and application of confinement in ICE 

custody.  

In addition to a possibility of discrepancy between purpose and application, the rights 

afforded to both BOP inmates and ICE detainees may not be evenly applied. Investigations show 

certain individuals in confinement may lack access to a proper appeal process through 

grievances, adequate conditions of confinement, and mental health evaluations. Further research 

is needed to assess the ICE and the BOP practices, and the extent to which recent reforms have 

been implemented.  

In ICE detention centers, individuals have the right to file a grievance as a challenge to 

his or her confinement. However, it appears that access to the grievance process does not equate 

to being granted a response or relief from confinement status. For example, the American Civil 

Liberties Union (ACLU) of Arizona investigated grievances in the Eloy and Florence ICE 

detention centers. The ACLU chose a sample of grievances between 2005-2009, and found that 

over 90% were denied or did not have a resolution (ACLU, 2011, p. 21). Currently, a similar 
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investigation is not readily available into the use of grievances in the Bureau of Prisons, but 

would be beneficial to determine the extent to which an inmate has access to an appeal of 

confinement status.   

Additional rights afforded to BOP inmates and ICE detainees are adequate food and 

exercise conditions. The Governmental Accountability Office (GAO) evaluated BOP conditions 

of confinement in 2013, and found the BOP lacked a system for documentation for inmates in 

solitary confinement. Without documentation, the GAO could not verify that inmates received 

the appropriate food or exercise rights. The GAO found the BOP, as of 2013, was implementing 

a new, online tracking system to address this issue (GAO, 2013, p. 41). In contrast, it is already 

ICE stated policy that a log is maintained for all detainees in solitary confinement, including 

recreation time, food served, visitation, reason for placement, and tentative release date. There 

are not currently investigations that assess the application of this ICE detainee log, or the 

development of the BOP internal tracking system.  

Bureau of Prisons detainees in solitary confinement also have the right to mental health 

evaluations, but the policy may not be applied properly. In a 2014 audit, CNA Analysis and 

Solutions found the Bureau of Prisons to lack sufficient mental health diagnosis, treatment, and 

psychiatric staff. CNA found many symptoms of serious mental conditions go undiagnosed in 

federal prison, and CNA concluded that placement into solitary was inappropriate for at least 

one-third of the reviewed cases.  

After the CNA audit, the BOP revised its mental health care policy in 2014. Currently, 

inmates must receive a psychological evaluation every six, twelve or eighteen months, depending 

on the inmate’s confinement status (DOJ, 2016). This 2014 policy revision was evaluated, in 

part, in a report from the Office of the Inspector General (OIG) (2017). The OIG found the BOP 
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does not document the number of mentally ill inmates to properly determine placement into 

solitary. Also, the OIG found the number of inmates receiving regular treatment was 30 percent 

less than before the 2014 policy revision (OIG, 2017, p ii). Based on the OIG evaluation, BOP 

inmates may not be receiving adequate treatment and mental health checks appropriate for care 

level.  

In ICE custody, a detainee has a right to mental health evaluations, as well. ICE detainees 

receive status reviews by the field office every seven and thirty days. Those with mental illnesses 

have the right to an additional review, after only 72 hours. The reviews are published into an 

internal tracking system, where an ICE team reviews all cases of detainees with mental illness in 

segregation (ICE, 2016). However, the Office of the Inspector General (OIG) (2017b) found 

after an investigation into seven facilities, that ICE internal tracking system was missing 67-75 

percent of the periodic status reviews for detainees with mental illnesses. This does not prove 

that the detainees’ status was not reviewed. However, it raises questions about the consistency of 

the application of the status review policy. 

In addition, there should be further research into the application of recent reforms. The 

majority of existing investigations were carried out prior to a policy reform in 2016, when both 

the BOP and ICE updated policies to reflect the recommendations of the Department of Justice. 

Updates to the Bureau of Prisons policy from 2016 include an additional mental health 

evaluation within 72 hours of placement into solitary confinement in BOP facilities, among other 

reforms (BOP, 2016). In ICE facilities, the new policy mandates that a detainee must be 

evaluated no longer than 24 hours after placement into solitary confinement. Detainees with 

mental illness will receive a mental health consult within 72 hours of placement, similar to in 

BOP custody. Also, a mental health professional will have weekly face-to-face contact with the 
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detainee to evaluate his or her condition. The staff evaluating detainees will receive special 

training (ICE, 2016). There should be further research into the implementation of these reforms 

to assess the practice of placing inmates with mental illness into solitary confinement.  

It appears as if the practices of solitary confinement, as applied, may not align with 

international norms. It is unclear if ICE detainees have access to an appropriate grievance 

process, or if both BOP inmates and ICE detainees have an appropriate internal tracking system. 

There may be a lack of access to mental health evaluations, based on preliminary observation. If 

the BOP and ICE do not have an accurate number of the individuals with mental health 

conditions, or if the mental health checks are not carried out, then it could be possible for 

individuals with serious mental health issues to spend months or years in solitary confinement, 

even with the documented negative effects of isolation on people with preexisting mental 

illnesses.  

The international norms that apply to immigration detention include the 1951 Convention 

on the Status of Refugees, and the accompanying protocol, prohibiting the penalizing the illegal 

entry of refugees. The current practice of solitary confinement in ICE detention centers, in so far 

as detainees may lack access to regular mental health evaluations, could contradict this standard. 

Further research is needed to determine if the use of solitary confinement in immigration 

detention amounts to a violation of the refugee convention through penalizing asylum seekers.  

In addition, the United States is a signatory to the Convention Against Torture. The U.S., 

therefore, must take steps to end torture, defined as an extreme form of cruel or inhumane 

treatment committed by a public official. Because the mental disorders of BOP inmates may not 

be properly documented (CNA, 2014; OIG, 2017), there is a possibility that inmates with severe 

mental illness spend significant amounts of time in solitary confinement. There should be 
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research into whether the current practice of placement of inmates with severe mental illness into 

solitary confinement amounts to torture as defined by CAT.  

Even if the policies of solitary confinement were applied correctly in practice, there are 

aspects of the stated policies that merit further research to assess compliance with international 

law. The Bureau of Prisons does not enforce a limit on the amount of time inmates may spend in 

solitary confinement, outside of the general program timeline for Special Management Unit 

reintegration program, and the 90-day maximum disciplinary penalty. The BOP policy allows 

room for inmates to spend years, or decades in solitary. For example, the Office of the Inspector 

General (2017) cited a case of an inmate with a severe mental health condition who spent 19 

years in solitary confinement at the supermax facility in Florence, Colorado (p. ii). Also, 81% of 

those in solitary confinement in BOP custody, as of October 2015, had placements of over one 

month. This includes inmates who had been in solitary for six years or more (ASCA-Liman, 

2016). The ICE policy also does not place an overall limit, beyond the 60-day maximum 

disciplinary penalty. This use of prolonged confinement is beyond the UN proposed limit of 

fifteen days (UN, 2011).  

The Bureau of Prisons does not impose a time limit for disciplinary investigations. As 

noted by the CNA (2014) audit, the BOP’s lack of time parameters can lead to disciplinary 

sentences that are too long considering the severity of the original offense (CNA, 2014, p. iv). 

Even though the CNA audit from 2014 evaluated outdated BOP policy, the policy updates from 

2014 and 2016 similarly did not impose a disciplinary investigation time limit (DOJ, 2016; BOP, 

2016). Therefore, is is possible that CNA findings are accurate to describe the BOP’s current 

practice.  In comparison to the BOP, ICE places a 72-hour limit. ICE also allows for time spent 

in investigative confinement to count towards the total disciplinary sentence (ICE, 2016).  
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In addition, the Bureau of Prisons policy about mental health care levels and solitary 

confinement leaves room for treatment of inmates that seems contrary to the Convention Against 

Torture. The policy states that inmates who are identified as a mental health care level 3 or 4 

should not be placed in solitary confinement unless they present an immediate and serious threat. 

Care level three and four include individuals who require complex, including weekly 

interventions, or those who cannot function without inpatient care, respectively (DOJ, 2016, p. 

47). However, this policy does not dictate that individuals categorized under care level two 

should not be placed in solitary. Care level two includes inmates who require routine mental 

health care, including those who are placed on suicide watch or observation (DOJ, 2016, p. 46). 

The BOP policy, as stated, permits individuals requiring routine mental health care to be place 

into solitary confinement. The policy even allows inmates at care levels three and four to spend 

time in solitary, if they are seen as a risk to themselves or others. ICE policy similarly allows 

detainees with less severe mental illness to spend time in solitary, and those with serious mental 

illnesses can be placed into solitary confinement in certain circumstances. Neither the BOP nor 

ICE policy flatly states that inmates with mental illnesses may not be placed into solitary 

confinement.  

The policy of solitary confinement by immigration detention may be contradictory to 

Article 3 of the Convention Against Torture (CAT), and Article 33 of the Refugee Convention. 

These articles define the concept of non-refoulement, which means it is against the CAT and the 

Refugee Convention to send an asylum seeker back to the state where they might face torture or 

persecution. The practice of solitary confinement may be contrary to this concept, because it 

could affect the person’s freedom to seek asylum. The National Immigrant Justice Center (2012) 

noted most detainees do not speak English, or have an attorney to represent their interests. 
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Therefore, they need to represent themselves and have access to visitation, and resources in their 

language. Confinement to a cell between 22-23 hours per day seems as if it may provide 

logistical limitations to fighting an asylum claim. Research is needed in this area to determine the 

effect of solitary confinement on the success rate of asylum claims.  

Another ICE policy that may be in conflict with international law is the dry cell status. In 

some cases, ICE houses an individual in a cell 24 hours per day, with the lights on, for one week 

or more. There is nothing in the cell but a bed. The person is also subjected to unannounced strip 

searches, up to multiple times per day, or once per shift (ICE, 2016). Even though it may not 

exceed the United Nation’s proposed fifteen-day limit, the 24-hour isolation, compounded with 

the sensory deprivation of constant light, may be within the definition of torture as defined by 

CAT.  

In summary, further research is needed to assess the BOP and ICE policy and practice of 

solitary confinement. It appears that the practice, as applied, may be contradictory to the policy, 

and to international law. Even if the policy were applied perfectly, the policy itself demands 

further investigation. To examine the current practice, research is needed into the BOP director’s 

mandate for the use of solitary confinement only for a policy-based purpose, the BOP and ICE 

grievance process and internal tracking systems, and the effectiveness of the 2016 reforms. In 

order to assess compliance of practice with international law, research is needed as to the extent 

the ICE and BOP practice of placing inmates with severe mental illness into solitary confinement 

amounts to punishment of asylum seekers or torture as defined by CAT. Even if the practice 

aligned with policy, research is needed into to the stated policy’s adherence to international law. 

Specifically, there should be research into the lack of an overall time limit for solitary 

confinement, the policy surrounding individuals with severe mental health conditions, the effect 
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of solitary confinement on asylum claim success, and ICE dry cell status in relation to the 

Convention Against Torture.  

Conclusion 

 The use of solitary confinement in federal prison and immigration detention in the United 

States is an area that needs research to assess the relationship between policy, practice, and 

international standards. Both the BOP and ICE state similar purposes for solitary confinement, 

including punitive and administrative. While it is neither agency’s policy that solitary 

confinement is designed to affect certain individuals more than others, the data suggests the 

practice disproportionately affects certain demographics including young people, the mentally ill, 

black women, and LGBT individuals (ASCA-Liman, 2016). The Bureau of Prisons applies 

solitary confinement more frequently, and with longer spans of time (DOJ, 2016; ASCA-Liman, 

2016; ICE, 2016). The BOP and ICE both allow individuals to file grievances, and have status 

checks, hearings, mental health evaluations. The frequency of check-ins varies. Also, ICE 

detainees and BOP inmates will have access to recreation time, mail, visitation, telephone calls, 

programs, reading materials, and property with varying levels of restriction.  

 While there are limitations on the data available, it appears that the application of solitary 

confinement may not match up to policy in both BOP and ICE custody. Also, both the practice 

and policy may be contradictory, in part, to the Convention Against Torture and the Refugee 

Convention. Further research is needed to determine the extent to which policy, practice, and 

international law can be reconciled. 

This paper relied on the available data about the use of solitary confinement, which is 

limited to a few reports. For example, the data available on the number of people in solitary 

confinement in BOP custody was from 2015 and 2016. On the other hand, the only readily-
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available data on solitary confinement in immigration detention was from 2013, a full three years 

before the BOP data. Further, there was no available data on how the reforms from 2016 

impacted the number of people in solitary in BOP or ICE custody. While these discrepancies 

may have had an affect on the accuracy of the data comparison, this research provides an 

estimate of how the use of solitary confinement might compare between the two agencies. This 

paper also relied on a comparison of stated policies and investigations into the policy 

implementation to make observations about compliance with international law. However, these 

investigations were also completed before the policy reform. For this reason, this paper 

concluded that further research was needed in specific areas. Also, the observations were only 

preliminary, due to constraints on time and resources.  

In the future, research could be done to complete a comprehensive comparison, including 

an in-depth analysis of how policy can be reconciled with international law. The research could 

also create a more accurate data comparison, if there were an update to the available data about 

solitary confinement in ICE custody. It would be important to continue this research in order to 

gain a clearer picture of the use of solitary confinement in federal prisons and immigrant 

detention centers.  
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