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Over-Due Process: 

Federalism, Selective Incorporation, and the Warren Court

Abstract
This project seeks to determine the extent of the role 

CｴｷWa J┌ゲデｷIW E;ヴﾉ W;ヴヴWﾐげゲ ｷﾐIﾗヴヮﾗヴ;デｷﾗﾐ SﾗIデヴｷﾐW 
played in adapting federalist principles to the 

Constitutional standards of post-Reconstruction Era 

America. Selective incorporation holds that the States 

must protect the rights enumerated in the Bill of Rights 

in order to ensure due process under the 14th

Amendment. The Warren Court relied on specific 

clauses within Amendments 1 - 8 to create an objective 

;ﾐS IﾗﾐIヴWデW SWaｷﾐｷデｷﾗﾐ ﾗa さS┌W ヮヴﾗIWゲゲくざ WW I;ﾐ 
conclude that the Warren Court successfully established 

a precedent に the neutrality of which remains open for 

debate に as incorporation doctrine was invoked as 

recently as 2010 in McDonald v. Chicago. 

The Progression of Jurisprudence

Barron v. Baltimore (1833)
• pre-Reconstruction Era

• concerned the incorporation of the 5th Amendment

• さTｴW constitution was ordained and established by 

デｴW ヮWﾗヮﾉW ﾗa デｴW UﾐｷデWS “デ;デWゲ aﾗヴぐデｴWｷヴ ﾗ┘ﾐ 
government, and not for the government of the 

individual ゲデ;デWゲくざ に Justice Thurgood Marshall

Palko v. Connecticut (1937)
• post-Reconstruction Era

• concerned the incorporation of the 5th Amendment

• Justice Benjamin Cardozo held that the due process 

Iﾉ;┌ゲW ヮヴﾗデWIデWS ヴｷｪｴデゲ デｴ;デ ┘WヴW さﾗa デｴW ┗Wヴ┞ 
WゲゲWﾐIW ﾗa ; ゲIｴWﾏW ﾗa ﾗヴSWヴWS ﾉｷHWヴデ┞ざ ;ﾐS デｴ;デ 
protection against double jeopardy did not meet 

this criteria.

Robinson v. California (1962)
• post-Reconstruction Era

• concerned the incorporation of the 8th Amendment

• It was the first time the Supreme Court ruled that 

the Eighth Amendment prohibits criminalization of 

specific acts or conduct, rather than prohibiting the 

use of a specific punishment for a crime.

Griswold v. Connecticut (1965)
• post-Reconstruction Era

• The Court affirmed a right to "protect[ion] from 

governmental intrusion in a private union." 

Although the Bill of Rights does not explicitly 

ﾏWﾐデｷﾗﾐ さヮヴｷ┗;I┞がざ J┌ゲデｷIW Wｷﾉﾉｷ;ﾏ Dﾗ┌ｪﾉ;ゲ ;ヴｪ┌Wゲ 
デｴ;デ デｴW ヴｷｪｴデ ｷゲ aﾗ┌ﾐS ｷﾐ デｴW さヮWﾐ┌ﾏHヴ;ざ ﾗa ﾗデｴWヴ 
constitutional protections.
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“;ヴ;ｴ Rく W;ヴヴWﾐ ひ CﾗﾉﾉWｪW ﾗa “ﾗIｷ;ﾉ “IｷWﾐIWゲ ;ﾐS P┌HﾉｷI PﾗﾉｷI┞ ひ FﾉﾗヴｷS; “デ;デW Uﾐｷ┗Wヴゲｷデ┞
Conclusion

Though many argue 

that the Warren 

Cﾗ┌ヴデげゲ incorporation 

doctrine decreased 

the power of the 

States, I argue that, 

prior to Griswold v. 

Connecticut (1965), it 

actually strengthened 

the rights of the 

States, the hallmark of 

Federalism, by 

protecting more of the 

rights of the citizens 

that made up those States. Selective incorporation was 

a necessary process, not only by virtue of the 

Fourteenth Amendment, but because it produced a 

more unified and subsequently more just nation. By 

distributing to citizens the rights to which they were 

already entitled via the Fourteenth Amendment to the 

Constitution, the Warren Court not only made leaps 

and bounds for the state of Federalism in 21st Century 

America, but for civil liberties and human rights.
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