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ABSTRACT 

“Bonds of Empire: The Politics of Penal Colonies in the Founding of America and 

Australia,” is a transnational study of convict transportation, a method of exile typically 

accompanied by forced servitude that existed in Britain’s early modern empire. It explores the 

advent of a penal-settlement imperial ideology which was intended to solve both the domestic 

problem of petty crime, while simultaneously allowing the English (and later British) 

government to establish a foothold in places to which free settlers would not immigrate. “Bonds 

of Empire” reveals that this imperial ideology was almost universally a failure. After free settlers 

became important components of British colonies in both America and Australia, convict 

transportation turned into a serious point of contention between colonial governments concerned 

with their own moral purity and reputation, and the British government which cared more about 

punishing offenders and deterring crime at home. Ultimately, this study argues that the inherent 

contradiction which existed between penal colonies and free settler colonies, made Britain’s 

penal-settlement ideology untenable as a method of empire building. 
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INTRODUCTION 

 “Convict Transportation,” a term foreign to modern ears, would have been quite familiar 

to anyone living in early modern Britain. For petty offenders, this form of banishment, often 

accompanied by forced servitude, was the most common punishment dispensed by criminal 

courts before the mid-19
th

 century. In theory, convict transportation (often simply called 

“transportation” by contemporaries), was an institution designed to serve both the interests of 

Britain, and the empire. The home government benefited by ridding itself of unwanted social 

outcasts, while the colonies gained much needed laborers.  

Convict transportation was a punishment with a long and complex history that in many 

ways reflected the state’s role its own criminal justice system. Before the American Revolution, 

the state’s involvement was minimal. An offender facing capital punishment could be pardoned 

from the death penalty on the condition of transportation, or be directly sentenced to 

transportation by magistrates. The conviction papers drawn up by the court were a method of 

commoditization in which felons were stripped of their legal status as British subjects. Once 

sentenced, convicts were sent to private jails where they waited until a privately owned ship was 

ready to carry them across the Atlantic. Their conviction papers were passed on to merchants or 

government contractors who took ownership of the convicts as property to be transported out of 

the realm. Once their conviction papers were transferred, they simply became another 

commodity to be sold in the colonies. The state’s interest effectively stopped after they were 

exiled, making the administration of their punishment an entirely private affair. The government 

cared little about where the felons would be sent or how they fared once they arrived at their 

destination. After they arrived in America, the convicts were auctioned off to the highest bidder. 

Thus, while the state took responsibility for placing the individual in a form of legal bondage, it 
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was the private sector which sold them into servitude. At this juncture, both the merchants and 

the buyers treated the conviction papers as a contract, like an indenture, the transmission of 

which symbolized the understanding that the buyer henceforward owned the person as property 

for the term of their conviction. After the American Revolution, the state’s role in convict 

transportation changed dramatically. While the courts continued sentencing offenders to 

transportation, events necessitated that they take a greater interest in the completion of their 

punishment. This was an important difference in the way that transportation functioned in 

Australia. There was no market in which to sell the convicts in early New South Wales, so 

instead of being handed over to a private contractor, the government retained the convicts as 

property. And because the government began taking responsibility for convicts on both ends of 

their exile, they could no longer dismiss what happened to them once they left Britain.   

This study focuses on the colonial response to convict transportation, and examines the 

complex relationship between the metropole and the periphery over the politics of convict labor. 

Building an empire with felons did not always resonate well with those living in Britain’s settler 

colonies. Even with constant labor shortages, not every colonist found the prospect of importing 

malefactors particularly appealing. In fact, it was not long before convict transportation began 

that colonial legislatures attempted to pass laws to restrict the influx of felons through their 

borders. Both Parliament and the Privy Council however, quashed any hope of colonial 

resistance to transportation through the Transportation Act of 1718. This legislation provided the 

legal framework for transportation to become the standard punishment for non-capital offenses in 

Britain.  

 Convict transportation represents an important complicating factor in British imperial 

ideology, one that reveals the reactive, unstructured, and chaotic nature of empire building. In the 
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early 17
th

 century, when settlers were unwilling or unable to cross the Atlantic to people 

England’s colonies, transporting criminals to be used as forced laborers under the guise of 

punishment seemed to be one of the only ways to establish a foothold in the New World. The 

advent of this penal settlement ideology seemed logical when there were few free settlers in the 

colonies. But when labor was most needed in these embryonic outposts, few convicts were 

actually sent, leaving indentured servants, and even a small number of African slaves as the 

primary labor force in the colonial Chesapeake. By the 1660s, when these settlements were 

firmly established, the home government began transporting felons to the colonies in a belated 

attempt to reestablish the link between penal labor and imperialism.
1
  

With other sources of labor acquisition able to sustain them in this period, and a 

persistent fear that the introduction of convicts would unravel their carefully crafted racial-labor 

hierarchies, the governments of the periphery rejected being branded as penal colonies. This anti-

transportation sentiment was not confined to one particular region, but as this study will show, 

was adopted across the empire, where convict labor threatened to undermine settler colonialism. 

After the American Revolution, Britain once again employed its penal settlement ideology in the 

founding of New South Wales. There, it established a true penal colony; the first of it’s kind in 

the British Empire. This became one of the most short-lived experiments in the history of 

                                                
1
 The monolithic nature of the empire is exemplified best by the scholarship of Vincent T. 

Harlow. His work argues that British imperialism was structured and organized. See Harlow, The 

Founding of the Second British Empire 1763–1793, Vol. 1 (London: Longmans, Green and Co., 

1952). More recently however, historians have challenged this idea, and instead argue that the 

British Empire was much more volatile and unpredictable than earlier historians claim. On this 

view see David Mackay, “Direction and Purpose in British Imperial Policy, 1783–1801,” The 

Historical Journal 17 no. 3 (1974): 487-501; David Mackay, A Place of Exile: The European 

Settlement of New South Wales (Melbourne: Oxford University Press, 1985); Linda Colley, 

Captives: Britain, Empire and the World, 1600–1850 (New York: Anchor Books, 2005); John 

Darwin, After Tamerlane: The Global History of Empire Since 1405 (New York: Allen Lane, 

2007); John Darwin, Unfinished Empire: The Global Expansion of Britain (London: Allen Lane, 

2012).  
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imperialism, as the introduction of free settlers shortly thereafter challenged the purpose of the 

colony, and the desirability of convicts as a labor source. In this instance, free immigrants 

brought settler colonialism to a penal colony. It was the fundamental contradiction between these 

two ideologies that eventually caused the collapse of convict transportation as a punishment in 

the empire. Thus, the title of this work, “Bonds of Empire” has a dual meaning, reflecting both 

the bonded status of those who were cast out of their home country, but also the tensions 

between the center and the periphery aroused by this issue. This study explores the broad 

implications of this challenge. In particular, it focuses on the ways conflicts between settler 

colonialism and transportation re-shaped the relationship between law and labor throughout the 

empire.  

 The study of convict transportation has its own unique story, one that reveals the complex 

and ever-changing nature of how scholars have viewed the stigma of penal colonies. No survey 

could possibly summarize the vast array of literature that exists on this topic, but it is possible to 

show some of the most important turning points which have changed the way historians 

understand this phenomenon. Perhaps the best way to look at the changes in the historiography is 

through the varying status of the “convict stain,” a phrase which describes the effects convict 

transportation had on succeeding generations perceived moral character. In approaching the 

historiography in this way, we can see how historians have gone from rejecting the penal origins 

of their nations, to embracing them. 

The literature has progressed through various stages. First, at the turn of the 20
th

 century, 

scholars in both America and Australia were less interested in revealing their nation’s penal 

heritage than covering it up. As such, authors attempted either to suggest more noble origins for 

their national populace, or shift the stigma to another region which was supposedly the “real” 
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penal colony. In 1889, Charles Stillé, acknowledged that convicts were transported to America 

but claimed, they “were readily absorbed into the poor, but not necessarily criminal, part of the 

population.”
2
 This was in contrast to Australia, where the “ineradicable taint of crime and 

villainy for which the larger portion of the population of Australia––its convict class––during 

more than eighty years were deservedly stigmatized.”
3
 In Australia, there were similar attempts 

to veil the penal origins of New South Wales. In 1888, the year of the first centennial of Arthur 

Phillip’s establishment of the penal colony at Botany Bay, E. C. K. Gonner, a Professor of 

Economics at the University of Liverpool, published, “The Settlement of Australia,” in The 

English Historical Review. Gonner’s brief article argued that there may have been additional 

motives for the colonization of New South Wales besides the continuation of convict 

transportation. Drawing on private plans to settle New South Wales before the Botany Bay 

decision was finalized, the author argued that the impulse to send convicts to the region was as 

much an attempt to protect Britain’s eastern interests as it was to rid itself of prisoners. In 1918, 

historian T. A. Coghlan published Labor and Industry in Australia, in which he argued that the 

true reason for sending convicts to Botany Bay was to set up and expand British commerce in the 

region. Indeed, according to Coghlan, British officials, “did not consider they were founding a 

mere gaol, but an industrial colony, from which would arise in due season a new home for the 

British people.”
4
 This attempt to rewrite history in order to show the importance of Botany Bay 

for the empire, was essentially a call to arms to fight in a distant conflict in Europe. If Coghlan 

could paint the empire as unified, then perhaps Australians would patriotically respond to the 

                                                
2
 Charles J. Stillé, “American Colonies as Penal Settlements,” The Pennsylvania Magazine of 

History and Biography 12 no. 4 (1889): 461. 
3
 Stillé, “American Colonies as Penal Settlements,” 458. 

4
 T. A. Coghlan, Labour and Industry in Australia: From the First Settlement in 1788 to the 

Establishment of the Commonwealth in 1901 (Hong Kong: The Continental Printing Company, 

1969), 4.  
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threat Britain faced during the First World War. All of these histories have something in 

common, and that is that they all attempt to limit or redirect the stigma of transportation in their 

national origin stories.
5
 

By midcentury, scholars seemed to be more willing to expose the realities of 

colonization, and were able to admit that the peopling of the periphery was not always the 

glorious reality earlier historians had claimed. From very early on, American historians took a 

different tack—for obvious reasons. Although in certain colonies transportation accounted for a 

substantial proportion of immigrants, other systems of forced immigration—indentured servitude 

and chattel slavery, the most significant—account for a far larger percentage of immigrants. 

Hence, American scholars were less interested in the convicts themselves, than revealing one of 

the processes at work in peopling the colonies. Abbot Emerson Smith’s article, “The 

Transportation of Convicts to the American Colonies in the Seventeenth Century,” which 

appeared in The American Historical Review in 1934, was the most comprehensive study on 

convict transportation to date. Using the Transportation Act of 1718 as a dividing line, Smith’s 

article argued that, “the transportation of convicts was a regular and systematic pursuit 

throughout the seventeenth century as well as the eighteenth.”
6
 Smith addressed convict 

transportation again in Part II of his text, Colonists in Bondage: White Servitude and Convict 

Labor in America, 1607–1776 (1947). In this case, he looked at both transportation before the 

Transportation Act of 1718, and after, and is again less interested in the convicts’ lives than 

where they were going, and how they got there. Though Colonists in Bondage addresses 

transportation in a way no historian had up to that point, it nevertheless cannot in itself be 

                                                
5
 According to The William and Quarterly, convicts left Virginia and did not settle there. See 

“Slave Owners in Princess Anne Co.,” The William and Mary Quarterly 2 no. 3 (1894): 146. 
6
 Abbot Emerson Smith, “The Transportation of Convicts to the American Colonies in the 

Seventeenth Century,” The American Historical Review 39 no. 2 (1934): 232. 
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considered a study on convict transportation. This is because it is more concerned with 

indentured servants than with convicts and unfortunately often indiscriminately lumps these 

different types of laborers together.
7
 

The next stage of scholarship followed the advent of social history in the 1960s. In this 

era, scholars sought to reveal as much as possible about the lives of the convicts themselves. It 

was at this point that historians should be credited with being able to wash away the convict stain 

as a source of shame in both ancestral and national origins. In Australia, scholars like L. L. 

Robson, were among the first to investigate the convicts exiled to that part of the world. His 

classic study, The Convict Settlers of Australia (1965), was an extraordinary attempt to paint a 

full picture of the origins of those transported to the Australian colonies. Though it erred in some 

of its suppositions about the convicts’ backgrounds, particularly with regard to convict women, it 

nevertheless paved the way for future debate and scholarship on the character of Australia’s first 

European inhabitants.
8
 Kenneth Morgan, whose work has focused mostly on slavery in the 

colonies, has written several articles on convict transportation to America. His scholarship on the 

subject has utilized the same methodologies that historians have used who study the African 

Slave Trade, and thus, Morgan almost seamlessly was able to transition from the study of one 

kind of forced labor to another. In 1989, he published an article entitled, “Convict Runaways in 

Maryland, 1745–1775,” in the Journal of American Studies, which examined one of the primary 

forms of agency used by seemingly every form of laborer who resisted their servitude in the 

                                                
7
 Abbot Emerson Smith, Colonists in Bondage: White Servitude and Convict Labor in America, 

1607–1776 (Chapel Hill: University of North Carolina Press, 1947), 138, 152-155. 
8
 L. L. Robson, The Convict Settlers of Australia (Melbourne: Melbourne University Press, 

1994); Deborah Oxley, “Female Convicts,” in Convict Workers: Reinterpreting Australia’s Past, 

ed. Stephen Nicholas (New York: Cambridge University Press, 1988), 85-97; Deborah Oxley, 

Convict Maids: The Forced Migration of Women to Australia (New York: Cambridge University 

Press, 1996).  
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colonies. Morgan’s analysis revealed why convicts would run away, how they disguised 

themselves, and finally how they were apprehended.
9
  

In 1987, A. Roger Ekirch published the foundational study on convict transportation to 

the Chesapeake in Bound for America: The Transportation of British Convicts to the Colonies, 

1718–1775. The importance of Ekirch’s work cannot be overstated, as Bound for America was 

the only text that has been written exclusively on convict transportation to America. It reveals the 

social history of convicts who were exiled to the Chesapeake and focuses on their backgrounds, 

their character, and their experience in servitude, much of which previous historians had only 

tangentially explored. Bound for America introduced “convicts” as a distinct category of study, 

and unlike the work of previous historians like Abbott Emerson Smith, did not lump them 

together with other types of unfree laborers. In other words, contrary to what was suggested by 

earlier scholarship, Ekirch showed that convict transportation was unique in and of itself, and 

that felons who were subjected to this forced migration responded to their plight in dynamic 

ways. In a period where Atlantic History was still in its infancy, Ekirch’s work was on the 

cutting edge of scholarship and helped push for a broader historical lens in viewing convicts that 

included their experiences in both America and Great Britain.
10

 

Finally, the most recent scholarship on convict transportation looks at the institution from 

the wide perspectives of the Atlantic, the Pacific, and even the global context. It is only in this 

relatively recent era of scholarship that historians have finally been able to connect the insulated 

                                                
9
 Kenneth Morgan, “The Organization of the Convict Trade to Maryland: Stevenson, Randolph 

and Cheston, 1768–1775,” The William and Mary Quarterly 42 no. 2 (1985): 201-227; Kenneth 

Morgan, “Convict Runaways in Maryland, 1745–1775,” Journal of American Studies 23 no. 2 

(1989): 255-265.  
10

 A. Roger Ekirch, Bound for America: The Transportation of British Convicts to the Colonies 

1718–1775 (New York: Oxford University Press, 1987), 58, 137, 147, 155-166, 192-193; For a 

work in similar scope see Peter Wilson Coldham, Emigrants in Chains: A Social History of 

Forced Emigration to the Americas… (Surrey, England: Genealogical Publishing Co., 1992).  
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historiographies between the two regions which had been separated by vast distances and 

distinctly different national origin stories. This new angle reveals how widespread exile was in 

the early modern period, and some of the similarities and differences between the way 

transportation functioned in America and Australia. Cassandra Pybus was one of the first to 

venture beyond the stringent borders of nationalism with her study of African Americans who 

were transported as convicts to colonial Australia, in Epic Journeys of Freedom: Runaway Slaves 

of the American Revolution and their Global Quest for Liberty (2006), and Many Middle 

Passages: Forced Migration and the Making of the Modern World (2007). Emma Christopher 

has also been at the forefront of the most recent scholarship in this area with her recent work, A 

Merciless Place: The Fate of Britain’s Convicts after the American Revolution (2011). 

Christopher’s study has filled a great void in the historiography by revealing what happened to 

convicts sentenced to exile before the founding of New South Wales in 1788.
11

  

* 

 This project originated from my master’s thesis, “Slavery and Antislavery in the 

Founding of Georgia and New South Wales,” an investigation into the labor systems of what I 

had originally believed were the principle penal colonies in both colonial America and Australia. 

A rudimentary study of Georgia quickly revealed that, in fact, no felons had been transported to 

that colony, and the premise that it had been a dumping ground for convicts was largely a myth. 

                                                
11

 See Emma Christopher, Cassandra Pybus, and Marcus Rediker, eds., Many Middle Passages: 

Forced Migration and the Making of the Modern World (Berkeley: University of California 

Press, 2007); Cassandra Pybus, Epic Journeys of Freedom: Runaway Slaves of the American 

Revolution and their Global Quest for Liberty (Boston: Beacon Press, 2006); Emma Christopher, 

A Merciless Place: The Fate of Britain’s Convicts after the American Revolution (New York: 

Oxford University Press, 2011); Gwenda Morgan and Peter Rushton have argued that convict 

transportation amounted to the formation of a “Criminal Atlantic,” similar to the way the 

Atlantic functioned as a conduit for the African Slave Trade. See Morgan, and Rushton, 

Eighteenth Century Criminal Transportation: The Formation of the Criminal Atlantic (New 

York: Palgrave Macmillan Press, 2004), 6-7. 
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It also became clear that it was originally intended to be a debtor colony, created out of a 

philanthropic impetus for penal reform in England. And yet, no debtors had been transported to 

that colony either. In fact, the founding settlers of colonial Georgia were actually Protestant 

immigrants who had migrated to Britain from continental Europe. From its inception, the colony 

was desperate for a continuous supply of laborers and consequently the founding dilemma of 

Georgia concerned where this labor would come from. Two factions emerged, one for the 

introduction of slavery, and the other against it. The second half of the study was an examination 

of colonial New South Wales. There, the institution of convict transportation came under fire in a 

trans-imperial debate over what constituted slavery. With an obvious push to reject 

transportation in the Pacific, this led me to wonder: Did anti-transportation sentiment exist in 

America as it had in Australia?
12

  

After having reviewed the literature, I realized that while much had been written on 

convict transportation regionally, remarkably little has been done to connect the Atlantic and 

Pacific historiographies. This seemed to suggest that the “big picture” of transportation was not 

only incomplete, it was essentially unwritten. This problem meant that many questions about the 

process remained unanswered. What were some of the fundamental differences between the 

American system and the Australian system? Were convicts universally accepted in one part of 

the empire, but not the other? How did the different legal and constitutional conditions shape 

transportation in each region?  

 “Bonds of Empire,” is an attempt to begin to answer some of these questions. It is a 

history of the imperial politics of convict transportation, a punishment which rid Britain of its 

felons, but caused significant friction between the colonies and the home government. It 

                                                
12

 Winfield Scott Craig, “Slavery and Antislavery in the Founding of Georgia and New South 

Wales” (MA thesis, Florida State University, 2010).  
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describes disputes over the issue of penal labor in both America and Australia, as not all labor 

was created equal in the eyes of settlers. This project also illustrates a very small but significant 

piece of imperial history, as the tensions between the metropole and the periphery no doubt 

demonstrate some of the problems of governing an empire. In general, historians have 

approached colonial labor systems as primarily a colonial problem. To be sure there has been 

much work on the politics of slavery and anti-slavery in Britain. But slavery and indentured 

servitude have largely been understood to be colonial institutions. This is a reasonable 

interpretation. Britain's surplus population of under-employed rural–and increasingly urban–poor 

made these colonial labor systems unnecessary. Transportation was different. If anything, it was 

a function of Britain's domestic labor system–its efforts to contain and control a large and unruly 

population of laboring poor. 

  “Bonds of Empire,” does not purport to be a history of colonial America, or Australia. 

Instead, it is the history of the political negotiation over one specific institution in the empire: 

convict transportation. The source base for this project came from two often related areas: 

government documents, and political documents. The use of various legislation, court records, 

and official correspondence between governing officials and bodies were essential to uncovering 

how transportation figured in imperial governance. These sources are invaluable in 

demonstrating the often tenuous relationship between the metropole and the periphery. 

Pamphlets, letters, journals and memoirs make up another significant part of the source base for 

this project. These documents were often more candid and revealing, particularly when 

compared to the “official” position of government sources. They are sometimes less objective, 

but also tend to be more forthright with the various objections to convict transportation. The 

combination of the official documents with the more outspoken unofficial sources provide a 



12 

 

fuller picture of how colonial legislators and settlers alike viewed living amongst Britain’s 

transported felons. 

 The history of convict transportation must begin with England’s earliest forays of 

imperialism in the late 16
th

 and early 17
th

 centuries. Chapter One is an investigation into the 

origins of transportation itself, and challenges the notion that transportation was embraced by 

colonists, desperate for labor. By the mid-to-late 17
th

 century, it was clear that social unrest 

among the working classes threatened the economic security of the Chesapeake colonies. The 

possibility of revolution sparked a reevaluation of the labor pool, as colonial governments sought 

to pass laws to ban the introduction of bonded felons into their societies. It was a remarkable 

instance when the center acquiesced to the colonies, allowing them to shape their own destinies. 

This was short lived however, as Chapter Two demonstrates the home government’s ability to 

override and negate colonial law through the passage of the Transportation Act of 1718. After 

the enactment of this legislation, transportation went from being an almost unknown punishment, 

to being a common sentence for petty offenders in English courts. The number of convicts exiled 

to the colonies increased dramatically in this period, prompting colonial governments to once 

again pass legislation to restrict the convict trade. Ultimately however, Britain was unwilling to 

concede any authority to the colonies, and it was not until the American Revolution that 

transportation to America finally ended.
13

 

 Chapter Three explores what happened to convict transportation in the Revolutionary 

Era. During this period, the British government operated under the assumption that the War for 

American Independence would be a swift victory, and presumably transportation to the colonies 

would resume after its conclusion. In the meantime they housed felons sentenced to exile in 

                                                
13

 There are some caveats to this, which are explained in Chapter Four. 
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decommissioned ships called hulks. As soon as it became clear that the new United States 

wanted nothing to do with Britain’s convicts, the government looked to other parts of the empire. 

With increased political capital on their side however, no colony would have them, and Britain 

was forced to find another place to transport their unwanted felons. After exploring all of the 

options, the government was forced to conclude that the only acceptable place to transport them 

was Botany Bay, the site where Captain James Cook landed in 1770. The new penal colony of 

New South Wales was formally established in 1788, but the struggle to survive the first few 

years necessitated the first governor, Arthur Phillip, to change course. His decision to make New 

South Wales into a settler society that included both free settlers and convicts saved it from 

collapse, but it also inherently contradicted the fundamental purpose of the colony.  

 Chapters Four and Five both explore the ideological dilemma of Britain’s penal colonies 

in the Pacific. In New South Wales, convict labor was a powerful commodity controlled by the 

military governor. The initial beneficiaries of the governor’s patronage in the early years were 

the New South Wales Corps, a regiment of British soldiers tasked with overseeing and policing 

the convicts in the penal colony. As they aggrandized power through the exploitation of convict 

labor, they began to see any encroachment on their ability to accumulate wealth as a fundamental 

threat to their prosperity. The Rum Rebellion of 1808 demonstrated this deepening division 

between the governor and the emerging landed oligarchy of New South Wales. It also prompted 

Britain to audit the performance of the colonial government, and enact reform through the 

passage of the New South Wales Act of 1823. By the late 1820s, however, a movement to settle 

the penal colony with free immigrants and new challenges to the moral and pragmatic utility of 

convict transportation signaled an important turning point in the history of the punishment. For 

the first time, convict transportation was being openly challenged in the metropole and the 
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periphery. With the arrival of so many free settlers, Britain could no longer deny the colonists the 

free institutions to which they were entitled. Convict transportation became ideologically 

incompatible with the emergence of a free society, and was eventually eliminated throughout the 

antipodes. 

 The end of convict transportation was not without profound consequences, particularly in 

a society that had become addicted to a constant supply of bonded labor. The loss of convict 

workers meant that employers would have to either pay higher wages, or find a new method of 

acquiring cheap labor. Chapter Six illuminates the struggle of New South Wales to find a 

replacement for convict transportation. What emerged was what contemporaries termed, “the 

labor trade,” a euphemism for the exploitation of South Sea Islanders who were recruited, or 

sometimes even kidnapped and brought to work in Eastern Australia in a process that resembled 

slavery. This method of labor recruitment alarmed Christian missionaries in the Pacific, who saw 

the labor trade as an institution which inhibited their of work spreading the gospel to the natives. 

They brought the issue to the attention of the home government and the British people, and were 

instrumental in pushing for new laws designed to regulate the Pacific labor trade. 
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CHAPTER ONE 

CONVICT TRANSPORTATION AND IMPERIAL IDEOLOGY IN THE 

SEVENTEENTH CENTURY 

Both banishment and exile have long histories that predate England’s foray into the 

Atlantic World and can be traced all the way back to antiquity. It was however, the advent of 

Atlantic colonialism which reignited the impulse for exile but on a much more massive scale. 

English penal settlement ideology was born out of a desire to colonize areas of the globe where 

free settlers were unwilling or unable to go. The collapse of the outpost at Roanoke, and the high 

mortality rate among the first settlers of Virginia proved that colonization was indeed a risky 

business in the early seventeenth century. By linking punishment and exile, the English 

government found a way, in theory, to ensure a continual supply of laborers needed to establish 

settlements in the most remote and dangerous areas of the New World.
14

   

In reality, few convicts were sent to Virginia in the early seventeenth century when they 

were most needed. It was only after the colony was firmly established that England began 

sending their felons over in meaningful numbers. By mid-century however, the convicts became 

one of the greatest risks to the fragile existence of England’s Chesapeake colonies. Colonial 

legislatures saw their presence as disruptive in increasing the crime rate, the likelihood of 

                                                
14
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period, and concluded that, “it is a fact… that the transportation of convicts was a regular and 
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an erratically used political tool which governing officials exploited to alleviate specific 

domestic crises. See Abbot Emerson Smith, “The Transportation of Convicts to the American 

Colonies in the Seventeenth Century,” The American Historical Review 39 no. 2 (1934): 232. 
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rebellion, and debauching the virtuous settlers. As a result, convict transportation, which had 

been touted as a solution to English imperialism in the New World, promoted an ongoing 

political tug-of-war between the colonies and the metropole over imperial policy.  

The roots of English convict transportation can be traced back to the influential advocate 

of exploration and colonization, Richard Hakluyt, who believed that much of the risk of 

imperialism could be assumed by those who were deemed to be expendable anyway. It was in 

his famous pamphlet, A Discourse of Western Planting (1584), that Hakluyt, England’s most 

ardent advocate of overseas expansion proposed that colonies would solve many of England’s 

social problems as “this enterprise will be for the manifold imploymente of nombers of idle 

men.”
15

 England had become so overpopulated according to Hakluyt, that the English “can 

hardly lyve one by another, nay rather they are readie to eate upp one another.” Instead of being 

“very burdensome to the commonwealthe,” with all of their “pilferinge and thevinge and other 

lewdness, whereby all the prisons of the lande are daily pestered and stuffed full of them,” it 

would be advantageous if “these pety theves mighte be condemned for certen yeres in westerne 

partes.”
16

 

Hakluyt argued that convicts could be useful in many different regions of the New 

World, and for a variety of tasks. In heavily forested “Newefounde land,” they could be used to 

strengthen England’s navy by “sawinge and fellinge tymber for mastes of shippes, and deale 

boordes; in burning of the firres and pine trees to make pitche, tarr, rosen, and sope ashes; in 

beatinge and working of hempe for cordage.” But convicts could also be useful in the warmer 

climes. According to Hakluyt, in the “southerne partes,” they could “worke in mynes of golde, 

                                                
15

 David B. Quinn and Allison M. Quinn, eds., A Particular Discourse Concerning the Great 
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16

 Charles Deanne, ed., Documentary History of the State of Maine, Vol. 2: Containing A 
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silver, copper, leade, and yron; in draggine for perles and currall; in plantinge of suger canes, as 

the Portingales have done in Madera.” Indeed, all of England’s commodities could be produced 

by this class of social outcasts, and Hakluyt was sure to list every possible kind of employment 

they could do, from “mayneteynaunce and increasinge of silke wormes for silke,” to “dressinge 

of raw hides of divers kindes of beastes,” to “makinge and gatherine of hony, waxe, turpentine.” 

The convicts would even be used “in buildinge of fortes, townes, churches.” If England was to 

have an empire, Hakluyt believed there was no better way to build it than by using the labor of 

convicted felons.
17

 Shortly after the publication of A Discourse of Western Planting, new 

legislation began appearing in the 1580s and 1590s suggesting that the government had begun to 

take Hakluyt’s recommendations for banishing felons seriously.
18

 

Hakluyt’s vision of an empire that was simultaneously enriching, and punitive, would 

have required an extensive legal, economic, and administrative framework. Nevertheless, in the 

early years of colonization, there is evidence that such a grandiose plan was not out of the realm 

of possibility, as the need for labor in the English plantations was pressing. As early as 1611, 

Governor Thomas Dale of Virginia wrote to King James I, requesting that the government send 
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some convicts to the colony.
19

 It was not until 1615 however, that the necessary legal framework 

was put in place for Dale’s request when James I gave his royal approval for the Privy Council to 

authorize the exile of English felons abroad in a document entitled, “An Open Warrant.” The 

justification for such an unprecedented alteration of the criminal justice system was two-fold. 

First, the King, “out of his gratious clemencie, as also for divers weightie consideracions, could 

wishe they might be rather corrected then destroyed, and that in their punishments some of them 

might live.”
20

 Thus, transportation was seen as a way to alleviate the harshness of what scholars 

have termed England’s “bloody code.”
21

 The second reason for giving the Privy Council the 

powers of reprieving criminals for transportation had less to do with England, and more to do 

with the colonies’ demand for labor. It was hoped that convicts would “yeald a proffitable 

service to the commonwealthe in partes abroad, where it shalbe found fit to employe them.”
22

  

The warrant gave the Privy Council unprecedented power, and extremely wide latitude to 

send convicts “to serve in such discoveries or other forraine employments, as wee, or anie six or 

more of us, shall assign or appoint.” Additionally, there was no limit to how long a convict could 

be exiled. The Privy Council retained the right to determine “how long the sayd offendors, or 
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anie of them, shall remayne in such employmentes.” There were restrictions however on who 

was eligible for transportation, as some felons were considered too incorrigible for a reprieve 

from the gallows including those who had committed “wilfull murther, rape, wichecraft or 

burglarie.” The document went on to specifically list seventeen convicts who would become the 

first to be transported under the authority of this order. These felons were “to be delivered unto 

Sir Thomas Smithe, knight, Gouvernor of the East India Companie or his assignees, to be 

conveyed to the East Indies, or other partes beyond the seas where hee shall direct.”
23

 Thus, 

Smithe was given significant operative leeway to decide where he thought the best place would 

be to exile the malefactors. In fact, the warrant itself is sufficiently vague to conclude that 

barring a few offenses, any convict could be transported anywhere for almost any amount of 

time. It also appears that in certain cases the law was malleable, as was the situation for Stephen 

Rogers in 1617, who was convicted of murder, a capital offense, but reprieved for transportation 

on account of his skills as a carpenter.
24

 

* 

Though the transportation of convicts to the New World seemed in many ways mutually 

beneficial to both the metropole and periphery alike, there were some contemporary observers 

who criticized the idea of ameliorating England’s crime problem by moving it to the new 

overseas colonies. In his pamphlet, The Essayes or Counsels, Civill and Morall, (1625) the 

philosopher, Sir Francis Bacon, argued that it was, “a shameful and unblessed thing to take the 

scum of people, and wicked condemned men to be the people with whom you plant,” because 

they would “spoileth the plantation.”
25

 If the colonies were to be truly successful, Bacon believed 
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they needed to be settled by people who had higher moral standards than convicted felons. This 

attitude was echoed by George Donne, the “Marshal” of Virginia, in his 1638 pamphlet Virginia 

Reviewed. Donne argued that the only way Virginia could thrive would be for the mother country 

to stop sending “over the ragges and Scumme of the people,” and instead send “Sober Well-

disposed and Religious Persons.”
26

 Donne was not the only colonial official to complain about 

transportation. According to Alison Games’ study of the migration of 1635, the few felons who 

were transported that year quickly became a burden for the colonies receiving them. In Bermuda, 

Governor Nathanial Butler complained that the convicts spread illness throughout the ship they 

arrived on, and posed a financial burden on the colony after no one was willing to purchase their 

contracts at auction.
27

 

Throughout the first half of the sixteenth century, convict transportation proceeded 

haphazardly, and often so few were transported that they were listed in Parliamentary documents 

by name. This occurred as early as 1621 when Parliament ordered a group of felons to be 

transported to Virginia.
28

 Their destination could also vary widely depending on the ever-

changing geopolitical landscape of the empire. This was the case in 1649, when Parliament 

passed “An act for settling the islands in the West-Indies, betwixt the degrees of twenty-four and 

twenty-nine north latitude.” This act provided for “impowering the Lord Mayor, justices of gaol-

delivery for Newgate, or any three or more of them, to transport threescore prisoners convicted 

of felony, and other heinous crimes, unto the Summer-Islands, or other new English 
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plantations.”
29

 The more distant Atlantic colonies in the New World were not the only places 

considered for exiling convicts. In May 1651, Parliament debated “an Act for transporting sixty 

prisoners out of the gaol of Newgate into Ireland, and English plantations.”
30

 Though it is 

unknown whether this legislation passed both houses, it nevertheless shows that the destination 

of a convict was still anything but clear by mid-century, as this appears to be the first and 

perhaps only time in which Ireland was listed as a potential dumping ground for convicted 

felons. 

If transportation seemed to be irregular and problematic for England and the colonies in 

the first half of the seventeenth century, the second half in many ways was even more so. 

Parliament began adding transportation as a potential punishment to alleviate certain specific 

crimes which required an immediate political resolution. In May 1657 for example, a bill was 

brought before Parliament for the “better suppressing of theft upon the borders of England and 

Scotland and securing the good and honest people against all felonies and other misdemeanors.” 

This bill argued that those who committed such crimes should be liable for transportation, but 

because there was no regularity in the length of a transport’s exile however, the bill left blank the 

number of years an offender was to be exiled for.
31

 Transportation could also be used to suppress 

potential political foes, as was the case in 1664, when Parliament passed “An Act to prevent and 

suppresse seditious Conventicles,” aimed at the elimination of Charles II’s political rivals. Those 

found guilty for a third offense under this law were sentenced to be exiled out of the realm to 
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“His Majestyes Forreigne Plantations,” language sufficiently vague to ensure wide discretion in 

determining their eventual destinations.
32

  

Particularly problematic was robbery. Though James I had placed robbery on the list of 

those crimes for which a convict could not be reprieved, later in the century Parliament began to 

question whether all convicts who committed that crime should go to the gallows. In November 

1667, the House of Commons debated a “bill for preventing robbery by the highway.” The 

chamber was split over whether to extend transportation to those convicted of robbery in certain 

situations. Some politicians were “for the sending away those that were taken for robbing (if it 

was not for burglary in the nigh and where no murther is committed).” Others believed that 

extending transportation to those convicted of robbery would only exacerabate crime “and said it 

would be an incouragement to theeves and robbers to do it to get a stock to carry to the 

plantations and to others that might be in hopes to make an escape and so gett back.”
33

 Those 

who favored extending transportation to felons convicted of robbery however failed to make 

their case and the bill passed without altering the list of crimes exempted from the death 

penalty.
34

 

By 1670, the legal machinery of transportation had also begun to change. In a bill, “to 

prevent burning stacks of corn and hay, maiming and killing of cattle and other mischiefs,” 
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offenders were allowed to be transported for a period of seven years, a term which became the 

standard for the vast majority of convicts who were exiled in the future.
35

 It was also around this 

time that the courts were given more control over sentencing. Instead of a lengthy administrative 

process whereby the Privy Council was responsible for reprieving offenders who were spared 

from the gallows, for the first time magistrates themselves had “at their discretion,” the ability to 

“grant a Reprieve for the Staying of Execution of such Offender and to cause such Offender to 

be transported to any of his Majestyes Plantations beyond the Seas.”
36

 By placing more power in 

the hands of the judiciary, the government was beginning to create the necessary framework to 

ensure that transportation would have a more regular place in the arsenal of English magistrates. 

The rapid increase in the government’s embrace of transportation did not appeal to every 

politician in Parliament. On March 18, 1670, the House of Commons passed a bill that was 

tentatively entitled, “An act against transporting English prisoners into parts beyond the seas.” 

The House of Lords rejected this bill, thus affirming the validity of exile and compulsory labor 

as a necessary punishment in the repertoire of magistrates.
37

 It also appears that later in the 

century, the Scottish Parliament was anxious to distinguish its criminal code from that of 

England by ensuring that Scottish subjects were not liable to be exiled overseas. On October 29, 

1700, a bill appeared in the Scottish Parliament entitled, “Draught of an act prohibiting the 

transporting of the subjects of this kingdom to forraign plantations.”
38

 The Scottish Parliament 

                                                
35

 This bill passed and became “An act to prevent the malicious burning of houses, stacks of corn 

and hay, and killing or maiming of cattle.” Ibid., 355, 358. 
36

 The legislation is entitled, “An Act for takeing away the Benefit of Clergy from such as steale 

Cloth from the Racke…” See Raithby, ed., Statutes of the Realm, Vol. 5, 657. 
37

 Stock, ed., Proceedings and Debates of the British Parliaments Respecting North America, 

Vol. 1, 359-360. 
38

 Stock, ed., Proceedings and Debates of the British Parliaments Respecting North America, 

Vol. 2, 501; The act was entered into the Parliamentary Register on November 18. For more on 

the history of transportation as it relates to Scotland see A. Roger Ekirch, “The Transportation of 



24 

 

combined the language in this bill with other legislation designed to protect the rights of Scottish 

subjects, and that same day passed the “Act for preventing wrongful imprisonment and against 

undue delays in trial,” a law which guaranteed that no Scot would be subject to exile as 

punishment for any crime.
39

 

* 

Historians have been reluctant to study convict transportation to America in the 

seventeenth century because the sporadic nature of the punishment makes it difficult to 

generalize about the process as a whole. The fact that convicts were transported without a 

specific destination in mind complicates the process even further. The one historian who has 

treated the subject in any depth was left to conclude that, “there is little to be said concerning the 

convicts in the colonies.”
40

 While it is more difficult to track convicts crossing the Atlantic in the 

seventeenth century, this study will show that there can be no doubt that their presence in the 

colonies had a profound and disruptive impact on colonial society.
41

 

Though the English government had no qualms about sending their felons out of the 

realm, the same could not be said of the colonial governments in receiving them. The prospect of 

a free settler colony being turned into a penal colony irked local polities that were left to deal 

with their disruptive presence. Indeed, by the 1670s, colonial governments that received convicts 
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from Britain had grown so weary of their presence that they began passing their own laws 

banning the convict trade completely. This was an absolutely unprecedented maneuver, and had 

the potential to upset a very delicate transatlantic understanding of intra-imperial legal culture. 

Even more significant perhaps is the fact that Whitehall let these colonial laws stand all the way 

into the eighteenth century. This of course begs the question, what could have possibly happened 

to affect such a drastic and unparalleled exertion of colonial authority? It seems clear that while 

few convicts were transported in the seventeenth century, they were nevertheless perceived as a 

monumental threat to the very social fabric of the Chesapeake colonies because of their 

willingness to brazenly challenge their condition of servitude. 

On April 20, 1670, the legislative council of Virginia boldly passed a law to ban the 

convict trade outright citing a growing chorus of hostility from several counties. It was out of 

“their apprehensions and feares,” of their constituents, as well as “the honor of his majestie and 

the peace of this colony,” which was “too much hazarded and endangered by the great nombers 

of fellons and other desperate villaines sent hither from the several prisons in England,” that the 

council felt it necessary to codify their disapproval for the transportation of convicts.
42

 This was 

a very real problem and it was only after “most serious and carefull consideration,” that 

Virginia’s legislators:  

thought fit to order and doe hereby accordingly order, that for prevention and avoiding 

the danger which apparently threatens us, from the barbarous designes and felonious 

practices of such wicked villaines, that it shall not be permitted to any person trading 

hither to bring in and land any jail birds or such others, who for notorious offences have 

deserved to dye in England.
43
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The law was not scheduled to go into effect until the 20th of January 1671, as the legislative 

council intended to ensure that all interested parties would be informed of this order and be ready 

to comply. After that point shipmasters were to “carry them to some other country, where they 

may be better secured.”
44

  

The authors of this legislation wanted to be very clear that it was not being enacted in a 

vacuum, but rather was the consequence of a specific event: “We have been the more induced to 

make this order, by the horror yet remaineing amongst us, of the barbarious designe of those 

villaines in September 1663.” It was in that year that a group of servants which included 

transported convicts had, “attempted at once the subversion of our religious laws libertyes, rights 

and proprietyes.” Luckily for the colonial aristocracy the plot never came to fruition as, “God of 

his infinite mercy prevented it.” More generally legislators enacted this law because with every 

convict that was imported into the colony, “we apparently lose our reputation, whilest we are 

believed to be a place onely fitt to receive such base and lewd persons.” Therefore, this law was 

passed not only to protect Virginians from a potential uprising, but also in order to protect their 

honor as virtuous English subjects. The language of the law concluded very cautiously in 

assuming that Whitehall had the ultimate authority in such matters. Consequently, it was to 

“remaine in force untill his majestie shall signifye his pleasure to the contrary, or that it be 

reversed by an order from his most honourable privy councell.”
45

 Treading carefully, the 

legislative council were able to maneuver themselves into a political position whereby they were 
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still giving the home government the opportunity to veto the legislation, of course hoping that 

they would not.
46

  

 Just nine days after the passage of the Virginia law, Thomas Ludwell, the Secretary of the 

Colony, wrote to Henry Bennet, better known as Lord Arlington, who was serving as Secretary 

of State in England.
47

 Ludwell attempted to explain the new legislation as originating from “the 

complains of divers Gentl. inhabiting the counties of Yorke, Gloucester & Middlesex ag’t the 

great number of fellons banished hither from England.” The law was passed because of “theire 

apprehensions of the danger w’ch arise from the attempt of such desperate villaines.” Secretary 

Ludwell cited the same incident which was described in the law:  

For when wee reflect on the danger we escaped in 7ber, 63, from ye same sort of men, 

and the disrepute theire coming here brings on this country Wee believe wee cannot be 

too carefull in avoiding them who are brought soe fast upon us that we have not time to 

pr’vent.
48

  

 

Ludwell thought it prudent to once again show deference and humility to the home government 

and Lord Arlington in his letter by “humbly praying your endeavors that our order be not taken 

ill and that you will have us soe much in yo’r protection as to procure a p’hibit of sending any 

more hither.” He claimed that Virginia was geographically unsuitable to be a penal colony, and 

suggested that, “the careeby Islands being more proper to receave them because they are Islands 

and afford not soe many places of retreat for them as this continent doth.”
49
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Secretary Ludwell’s obvious deference to the authority of the home government reveals 

how formative imperial law was in the seventeenth century. The Virginia Assembly was unsure 

of its own power to protect itself from legislation passed in England which could be injurious to 

the colony. Luckily, Lord Arlington was able to persuade the government to back the law. On 

July 17, 1671, in a letter to Arlington, Ludwell passed his “Thanks in his country’s behalf for his 

assistance in the confirmation of the order of the Governor and Council prohibiting the 

importation of Newgateers.” He concluded by again stressing the law’s importance to colonial 

security as “the safety of this country depends upon the continuance of it, so many insolent 

villanies having been committed by men of that sort, that greater numbers would hazard the 

peace of it.”
50

  

Both the 1670 order, and Ludwell’s letter make reference to a specific event which was 

the impetus for the colonists’ disdain for convicts. Though Nathanial Bacon’s Rebellion in 1676 

is well known among scholars of colonial history, the Gloucester County Conspiracy of 1663 has 

escaped historical scrutiny, largely because it was unsuccessful. The plot was organized by nine 

servants which included convicts, and the conspirators planned to enlarge that group by moving 

through the county and recruiting other disaffected servants and slaves. The plan was 

meticulously organized, as the leaders intended to raid several houses of prominent Virginians 

including Francis Willis and Katherine Cooke, both of which were supposed to have been 

stocked with armaments. Once the conspirators had recruited enough allies, they intended to 

meet at Poplar Springs, and from there, march to Richmond. According to court records, their 

ultimate aim was to cause “sedition in this said Country to rayse up, and warr to Levy, and make 
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and wholly submit and distroy ye State of this Country of Vir’g.” They would carry out this plan 

by going after the governor himself: 

deprive, depose, cast downe, and disherite but also to bring, an put ye Right Hon’rable 

S’r Wm Berkeley Kn’t his said Ma’ties Governo’r and Cap’t Genn’ll of this Country of 

Virginia from his Power Authority, and Government if hee should oppose, or resist them 

in their wicked, and Rebellious proceedings.
51

 

 

Once they reached Governor William Berkeley, they planned to demand their early release from 

servitude and were not afraid to use violence against anyone who stood in their way. The 

government only discovered the conspiracy because of the betrayal of one of the servants named 

Thomas Birkenhead. Birkenhead was substantially compensated for his trouble by being released 

early from his indenture, and received 5,000 pounds of tobacco. Several laws were passed after 

this incident further limiting the amount of freedom servants had by ensuring that they could not 

assemble in groups, and had to carry a pass when traveling. To the colonial aristocracy of 

Virginia, the Gloucester County Conspiracy could have easily turned into a colony wide class 

uprising, the worst nightmare of the colonial elite, and in many ways it foreshadowed Nathanial 

Bacon’s Rebellion in 1676.
52

 

 With the colonial government of Virginia no longer willing to accept the convict trade 

operating within its borders, the market shifted northward to Maryland. Perhaps feeling 

uncomfortable at becoming the new destination for England’s felonry, or seeing Virginia on the 
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heels of Bacon’s Rebellion, the Maryland colonial assembly felt it necessary to pass its own law 

banning the importation of convicts into the colony. This new legislation, entitled “An Act 

against the Importacon of Convicted persons into this Province,” was passed in June 1676. The 

act explained that to “dispose of such felons & Malefactors as servants [was] to the great 

prejudice and grievance of the Good People of this Province.” The law was to be enforced by a 

clerk who would make each shipmaster swear an oath that they were not carrying convicts on 

board. If the ship was carrying convicts, the clerk was to “take good security of the said master 

not to sell or suffer the same to be sold given or any otherways disposed of in this Province, but 

shall transport them and every of them out of this Province.” If they did not leave immediately, 

they risked a serious financial penalty. Anyone caught smuggling in convicted felons, would face 

a fine of up to “two Thousand pounds of Tobacco the one halfe to the Lord Proprietary [the] 

other half to the informer.”
53

 By enacting this legislation, the colonial assembly of Maryland 

effectively sealed the Chesapeake off from any merchant dealing in convict servants in the 

future, and dealt a serious blow to the convict trade.
54

 

 The problematic nature of transporting convicts to the colonies became very clear in an 

illuminating episode in 1697. That year, a group of 50 convict women were ready to be 
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transported out of England, but their jailers were having a difficult time procuring any merchant 

who would be willing to send them to the colonies. It all started when James Vernon, the 

Secretary for the Lords Justices wrote to William Popple, the Secretary for the Council of Trade 

and Plantations, asking for assistance in finding a suitable place where these prisoners could be 

transported. Vernon noted that the merchants found it difficult, “by reason of laws made in some 

of the plantations against receiving any such convicts.” This was disconcerting to the Lords 

Justices who were “surprised to hear this, and wish to be informed where this has been enacted 

and in what manner.”
55

 Of course, one would think that the courts in the metropole would be 

very much aware of the colonial laws restricting transportation, but this was clearly not the case. 

William Popple subsequently began to query the representative agents for various English 

colonies, in the hope that a suitable location could be found. The various responses show a 

general reluctance to accept any convicts, but the fact that the transports were women made the 

matter even more difficult particularly for the agents of the West Indian colonies who saw their 

presence as antithetical to the race-based labor hierarchy in the region.
56

 

Shortly thereafter, Popple received a deluge of responses from the various agents 

representing the colonies. On July 20, a letter was read from Chid. Brooke and W. Nicolls, the 

agents for the colony of New York. Though that colony had not traditionally been considered a 

destination for the transportation of convicts, the agents were willing to consider accepting this 

lot as “it will not be to the disadvantage of New York that they be sent thither.” But the colonists 
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would only accept them if the government could ensure they would not be a financial burden on 

the colony and that their needs would be provided for in advance. They stipulated that certain 

conditions would need to be met: 

if they are young and fitted for labour, and provided that they be committed to some 

person who will take care for their clothing and diet after arrival until they can be 

otherwise provided for, and who will dispose of them in service for some certain number 

of years, not less than four nor exceeding seven.
57

 

 

While not opening the borders for all future felons, the agents seemed willing to make this one 

exception. 

 The agent representing Massachusetts, Henry Ashurst, did not believe the colonists there 

would be willing to take such miscreants into their society. He suggested that there was no 

historical precedent for transporting them to that colony, as the “inhabitants of New England 

have from their first settlement earnestly desired to be excused from entertaining criminals 

transported to America.” Instead, he recommended transporting them elsewhere as “it is well 

known that they will be willingly entertained by Virginia, Maryland, Barbados, Jamaica, or the 

Leeward Islands.”
58

 It seems that the transportation of convicts was antithetical to the Puritanical 

foundation of Massachusetts. 

The representatives of Barbados, Edward Littleton and Francis Eyles, were also reluctant 

to take the convict women. They argued that “it will be no convenience nor advantage to 

Barbados to have them sent thither,” not because they were immoral, but rather because “no 

English women are there put to work in the field, and the people will not be willing to take such 

as those into their houses, so that they will be altogether useless.” Because of gender and racial 
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norms in a Caribbean slave society, convict women were seen as an impractical source of labor 

for the colony. Littleton and Eyles recommended that they be sent elsewhere to “places where 

white women work in the field, as Virginia and Carolina, such women as those may be useful 

and acceptable.”
59

  

Gilbert Heathcote, Bartholomew Gracedieu and several other merchants responded to the 

Council of Trade and Plantations inquiry on behalf of the Jamaica colony. Like Barbados, they 

insisted that the convict women “would be of no use to us in Jamaica,” but they were willing to 

take them on one condition. They would consider accepting them if they could also receive “one 

hundred and fifty male convicts with them.” The men were needed as laborers because of 

Jamaica’s recent “great losses by the earthquake and the sickness that followed it, and 

particularly by the men-of-war having frightened away many of our men to other Colonies and 

turned fifteen times as many men as they pressed into pirates.” Only with a large supply of male 

convicts would they consider taking the women who “would only be a burden to us and would 

contribute nothing to our defence.”
60

 The agents made it abundantly clear that the transportation 

of the convict women was by no means something that would benefit Jamaica. 

Finally, Micaiah Perry, the agent for Virginia and Maryland rejected the notion that the 

convict women could be transported to the Chesapeake colonies. He explained that “several 

Governments joining on each other have found the entertainment of convicts to be prejudicial 

and have passed a law against the importation of them.” Completing the circle, he instead 

recommended that there could be “no proper place but Jamaica and Barbados, who will bid them 

welcome, as they most properly may, being confined under one Government and enclosed within 
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the Island.”
61

 Like Thomas Ludwell, Perry clearly believed that transportation to the continent 

meant a higher chance of escape. On July 21, after all of the replies were read before the 

Commissioners, they came to the conclusion that “since all refused to receive these women 

except the Leeward Islands, it was agreed to recommend that they be sent thither.”
62

 The Lord 

Justices of England subsequently ordered that they be transported to the Leeward Islands 

accordingly.
63

  

* 

Scholars have established that perhaps as many as 50,000 convicts were transported to 

colonial America after the passage of the Transportation Act of 1718 to the beginning of the 

American Revolution in 1775. Compare this figure with the number of convicts who were 

transported to all of England’s colonial possessions in the seventeenth century. Historians 

estimate that perhaps only somewhere between 4,500 to 6,000 convicts were even sentenced to 

transportation in the hundred years before the act’s passage. Timing was also a very important 

factor, as the majority of those condemned to transportation were sentenced only after 1660, and 

it is possible only a few hundred were sentenced before that date.
64

 Even in the late seventeenth 
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century, transportation appears to have come and gone in unpredictable waves. This is evinced in 

data from London’s most infamous court, the Old Bailey. In the 1670s, only 7 prisoners were 

transported from the Old Bailey to the colonies. However, in the 1680s, transportation again 

became favored in London’s most famous court, as 170 were sentenced to transportation. That 

number dramatically declined however to 87 in the 1690s, and only 6 criminals were sentenced 

to transportation in the 1700s.
65

  

Evaluating transportation in the seventeenth century becomes much more complicated 

beyond the courtroom for two reasons. First, there is an inadequate chain of evidence to show 

that once convicts were reprieved from the death penalty, they were actually transported. Once 

pardoned, most convicts were required to “self-transport” across the Atlantic, meaning that they 

were required to organize their own exile out of the kingdom. With no regular administrative 

apparatus in existence to confirm their banishment, historians have no way of knowing whether 

the convicts executed their sentence, leaving one to easily imagine that many were able to 

discretely escape their punishment.
66

 Consequently, of the 4,500 to 6,000 convicts that were 

supposed to be transported, there is little reliable information about how many actually made it to 

the colonies. The second problem is related to the geography of empire in the seventeenth 

century. Official documents tend to be vague about where exactly a convict was being 

transported to, often simply stating “the West Indies,” or “the English Plantations.” This makes it 
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even harder to confirm that those who were intended to be transported actually were.
67

 Finally, 

another complicated element is timing. Why were so few transported in the first half of the 

century, ostensibly when the colonists needed labor the most, and so many in the second half of 

the century when the colonies were better established, and had access to more forms of labor? 

This suggests a system that was designed to be less of a tool of imperialism, than one of political 

expediency in England. Transportation stemmed more from the domestic problems of the 

English criminal justice system, than the overwhelming need for labor early on in the century. 

By the end of that hundred-year period however, the colonies had clearly become more 

autonomous in their own decision making over such processes. The remarkably haphazard nature 

of transportation in this era signifies the relative insignificance it played in the English criminal 

justice system. This would all change however early in the eighteenth century, after the passage 

of the Transportation Act of 1718. 
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CHAPTER TWO 

THE TRANSPORTATION ACT AND THE POLITICS OF PENAL 

COLONIES 

By the end of the seventeenth century, England had become an imperial power despite a 

series of domestic crises, a lack of bureaucratic and logistical infrastructure, and any consistent 

ideology for who would settle in the colonies. The early eighteenth century however, was an era 

of extensive government expansion, which put new tools in the hands of politicians who thought 

they could control the complex web of empire. Notwithstanding all of the difficulties the English 

had in transporting convicts in the previous century, the growth of stability at home allowed 

them to renew their experiment with penal-settlement ideology. The renewed push for convict 

transportation demonstrated that the home government had become more interested in ensuring 

its own domestic priorities were met rather than appeasing colonial interests. When Parliament 

passed the Transportation Act of 1718, it not only overruled existing colonial laws banning 

convict transportation, it also became the impetus for overriding all future legislation which 

challenged Parliamentary authority on that basis. Consequently, the absolute legal power of the 

metropole created the foundation for the punishment to become both regular and systematic in 

the eighteenth century.
68

 

The Transportation Act, the seminal legislation which empowered magistrates to exile 

offenders for most felonies, was not born in a vacuum, but was rather a product of a series of 

events which led the English government to be more willing to adopt transportation as a 

punishment. The first was the War of Spanish Succession, a protracted conflict which lasted 13 

years and involved various European powers. The War erupted over the question of who would 
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become the next monarch of Spain. The mobilization of the English military (British after the 

Act of Union in 1707), was a temporary boon to the economy, providing more opportunities for 

employment. However, once the War concluded in 1713 with the signing of the Peace of 

Utrecht, the discharge of the great number of soldiers threatened to unleash a wave of newly 

unemployed men back into British society. With fewer opportunities to earn a living wage after 

the war’s conclusion, there was an increase in crime, particularly in urban areas like London.
69

 

Additionally, domestic problems further exacerbated tensions at home after the Scottish Jacobite 

Rebellion of 1715. Though most of the uprising was limited to Scotland itself, there were fears 

that the insurrection would spread to England. The government was left with the complicated 

political problem of how to deal with the perpetrators of the rebellion without inciting further 

violence, as the execution of these popular political dissidents had the potential to further 

enflame the situation. In 1716, Parliament passed legislation specifically designed to confiscate 
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the property of collaborators in order to deter the further escalation of violence. The government 

also threatened banishment as a means of ridding itself of the rebel leadership while also sparing 

their lives. Though some of the Jacobite leaders were indeed transported after the rebellion, the 

mounting unemployment problem continued to exacerbate crime and overwhelmed British 

courts.
70

 

The increase in crime that followed was problematic for the machinery of Britain’s 

criminal justice system. According to data from the Old Bailey, London’s Central Criminal 

Court, there was a fairly dramatic increase in the number of offenders found guilty of crimes in 

the several years leading up to the Transportation Act. In 1713, only 88 offenders were found 

guilty of all crimes, while just a year later that number had increased to 231. In 1715, that 

number had increased again to 315 offenders who were found guilty, and the vast majority of 

new offenses were crimes against property.
71

 This data shows a clear increase in economic 

crimes in the metropolitan area in the 1710s.
72

  

The alarming rise in crime meant an increase in the number of offenders being brought 

before magistrates in London. Historians of crime and punishment in eighteenth-century England 
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such as J. M. Beattie and Frank McLynn, have both suggested that this sudden increase in crime 

put British magistrates in a difficult position. The sentence for those found guilty of most 

property crimes was death, and Beattie and McLynn argue that magistrates felt the need to have 

another punishment in their repertoire to avoid sending the majority of convicted felons to the 

gallows.
73

 Before the Transportation Act, there were two ways to evade capital punishment. One 

was for the offender to plead the benefit of clergy under which she or he would be branded on 

the hand and then released. The only other alternative was a royal pardon. In either scenario, the 

offender could potentially return to their old habits fairly quickly, making the criminal justice 

system appear weak. Understandably, many magistrates likely felt that there was a need for 

another secondary punishment that would both inspire terror, and also act as a reprieve from the 

death penalty. Indeed, according to McLynn, transportation fit this role perfectly and this is 

demonstrated by the fact that, “60 per cent of those convicted of clergyable offences had been 

branded and dismissed before 1718, the same proportion of such felons was transported after the 

1718 Act.”
74

  

In late 1717, a bill to reform the criminal justice system passed with little debate in either 

chamber of parliament. The title of the bill hinted at it’s multipronged purpose: “An Act for the 

further Preventing Robbery, Burglary, and other Felonies, and for the more effectual 

Transportation of Felons, and Unlawful Exporters of Wooll; and for Declaring the Law upon 

some Points relating to Pirates.” Though this may seem more of a disparate mix of reforms in 
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penal procedure, for the most part this act was a unified attempt to make transportation a 

standard punishment for almost any property crime. The preamble of the act made the 

legislators’ intentions clear. The act stated that, “the laws now in force against the Offences of 

Robbery, Larceny, and other felonious Taking and Stealing of Money and Goods, have not 

proved effectual to deter Wicked and Evil-disposed Persons from being Guilty of the said 

Crimes.”
75

 This legislation meant that magistrates could save face by appearing merciful in 

sparing offenders from the death sentence, while serving the empire by sending out those who 

were unable to find gainful employment at home.
76

 

The act imposed a measure of permanency on transporting offenders by threatening 

capital punishment for anyone who dared return before their sentence was complete: “he or she 

so Returning, as aforesaid, shall be liable to be Punished as any Person Attained of Felony 

without the Benefit of Clergy; and Execution may and shall be Awarded against such Offender 

or Offenders accordingly.”
77

 This legislation also required a chain of evidence to prove that the 

person was actually transported to the colonies, and not released somewhere else in Britain. By 

making sure that no one could return before the end of their term of exile, this legsilation 

essentially served as a method for the moral purification of the realm.
78
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The Transportation Act was not only concerned with punishing offenders once a crime 

was committed, it also aimed to prevent future crime. Legislators seemed to think that the best 

way to do this was by targeting urban youth. The act stated that, “there are many Idle Persons, 

who are under the Age of One and twenty Years, lurking about in divers Parts of London, and 

elsewhere, who want employment.” It was because of their economic situation and lack of 

employment that many young people turned to crime, and the authors of the legislation knew that 

they “may be tempted to become Thieves, if not provided for.” Since the state did not want to 

expend precious capital on those that they saw as well on the road to criminality, the authors of 

the act suggested that these young people “may be inclined to be Transported, and to Enter into 

Services in some of his Majesties Colonies and Plantations in America.” The Transportation Act 

allowed anyone between the ages of 15 to 21 to enter into a contract to be transported to the 

colonies for a term “not exceeding eight years.”
79

 Thus, the law blurred the lines between 

conviction and indenture in using the former as an escape valve for future unemployment 

problems. 

Like much of the legislation which authorized transportation in the seventeenth century, 

the Transportation Act also contained a provision extending exile as a punishment for a specific 

offense. In order to deter smugglers, the act sought to punish anyone who illegally exported 

wool. Anyone caught doing so would have “Judgment... entered against him by Default,” and if 

they could not provide adequate compensation for the loss of tax revenue then “such Offender or 

Offenders [will] be Transported, in the same manner as Felons aforesaid, for the Term of Seven 

Years.” The act clearly distinguished this as a matter of civil law, as opposed to criminal, and by 

leaving the option open for the repayment of taxes, politicians may have intended to give the 
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upper classes a way to prevent themselves from being exiled, while lower class thieves were left 

with little recourse to do the same.
80

 

The effect the Transportation Act had on both Britain and the colonies cannot be 

underestimated. Indeed, figures from the Old Bailey reveal the dramatic change that occurred in 

the courtroom. In 1716, the year before the Transportation Act was first introduced as a bill, no 

convicts were sentenced to transportation. In 1718, the year the act passed, 128 convicts were 

sentenced to transportation, nearly half of all convicts found guilty that year.
81

 This not only 

shows how revolutionary the Transportation Act was to the British justice system, but also to the 

empire as a whole as the colonies were forced to absorb a rapid influx of exiled felons.  

In 1718, a merchant by the name of Jonathan Forward wrote to the Treasury Office to 

enquire whether anyone had yet secured a contract to transport English felons to the New World. 

The Solicitor General, William Thomson, recorded that Forward offered to transport them for as 

little as £3 per person. Thomson noted that “no one else is ready to take them at so low a rate.” 

Previously, the government had ended up paying 40 shillings per prisoner, and for the “charges 

of irons and other expenses to get them to the ship [which] cost the Government as much more 

per head, so that this is really cheap.” Forward, was a creditor of the Royal African Company, 

heavily involved in the African Slave Trade, and had several ships with all the equipment 

necessary to transport potentially rebellious convicted felons across the Atlantic.
82

 Thus, 
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shipping convicts simply meant trading one bonded group for another. His contract with the 

government gave him a monopoly on the convict trade, and Forward used his connections in the 

slave trade to transport Britain’s felons to areas where he knew there was a demand for labor. 

Forward’s slave market was primarily in Maryland, the Chesapeake being an ideal location to 

take on tobacco for the return voyage. Consequently, he was able to eliminate one leg of the old 

triangle trade by substituting convicts for slaves.
83

 

The earliest years of transportation proved problematic for both the center and the 

periphery. Shortly after the passage of the Transportation Act, there seems to have been some 

felons who were either able to buy out their own contract, or avoid transportation altogether. 

Government officials were surprised at how frequently they were retrying returned convicts after 

the passage of the act. One person who likely facilitated the early return of convicts sentenced to 

transportation was Jonathan Wild.
84

 Wild was London’s most notorious criminal of the 18
th

 

century and was responsible for an intricate web of organized crime in the city, though he also 

stylized himself in many ways as London’s first policeman. A pamphlet authored by a “Prisoner 

in Newgate,” one of the city’s most infamous prisons, dubbed Wild the “King of the Gipsies,” or 
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“King amongst the Thieves, and Lying Master General of England, Captain General of the Army 

of Plunderers, and Embassador Extraordinary from the Prince of the Air,” and claimed that “The 

Thief-Taker is a Thief-Maker.”
85

 Wild employed thieves to steal valuables, and when rewards 

were involved to locate those items, he was mysteriously able to find them. The cash rewards 

served to further fund the expeditions of more thieves to go out and steal more items. Once the 

Transportation Act went into effect in 1718, Wild started recruiting convicts sentenced to 

transportation into his criminal underground. He arranged for their freedom, and once back in 

London used them to commit new crimes. For Wild, the recruitment of convicts under the 

sentence of transportation was highly advantageous because it ensured their constant loyalty to 

him. Returned convicts who did not complete their term of exile faced the death penalty, and 

whoever turned them into the authorities would also receive a £40 reward. Thus, Wild’s gang 

members dare not turn against the “Thief-Taker,” because testifying against him meant their own 

execution. It seems clear that the government had their suspicions of Wild’s duplicity fairly early 

on. In 1719, Parliament passed an amendment to the Transportation Act, section 5 and 6 of 

which stated that anyone claiming a reward for a stolen good was required to provide evidence to 

convict the thief, and if they did not, they would be liable for a felony. Contemporaries even 

dubbed these sections, “the Jonathan Wild Act,” openly showing their disdain for the Thief-

Taker. Wild’s exploits finally caught up with him in 1725, as the criminal mastermind was tried 

and eventually executed at Tyburn on May 24
th

 of that year.
86
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The problem of ensuring that convicts were exiled for the full duration of their term was 

not something that went away even after Wild was put to death. The continued inefficiencies of 

transportation drew criticism from social commentators including the Reverend George Ollyffee. 

According to Ollyffe, there was an easy way to fix this problem. In his pamphlet, An Essay 

Humbly offer’d, for An Act of Parliament to Prevent Capital Crimes… (1731), he suggested, 

“that there might be a Mark given both to those that are sent abroad, and those that are punished 

at home, that they may be infallibly known when they are again seized.” They could be 

distinguished by a “slit burnt by an hot pair of Shears in one of their Ears, such Mark can never 

be removed: And that the Transported and Untransported may be distinguished from each other, 

there may be a slit in the right Ear for one, and in the left Ear for the other.”
87

 Marking the body 

for criminal acts was of course a regular practice in the 18
th

 century, but ultimately, Ollyffe 

thought transportation was too lenient as a punishment. Instead, he recommended a return to the 

use of torture during public executions in order to inspire terror in any would-be offenders. He 

argued, “An Execution that is attended with more lasting Torment, may strike a far greater Awe, 

much to lessen, if not put a stop to, their shameless Crimes.”
88

 Other commentators, such as 

Thomas Robe, agreed that transportation was not the answer and instead suggested keeping the 

convicts at home and using them as laborers in British mines. Robe’s pamphlet, Ways and Means 

Whereby His Majesty may Man His Navy with Ten Thousand able Sailors (1726), argued that the 

convicts should “be confin’d in those Parts of Great Britain from whence we have our Rough-

Stone and wrought-Iron, there to be manacled o’Nights, Fetter’d by Day, and compell’d to work 
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either at the Anvil or in sawing Stone.”
89

 Those not fit to work in the mines or the quarries could, 

“be appointed to work at Imployments less laborious, as Carding of Wool &c.,” or traded for 

Englishmen who were “carry’d into Slavery, in Foreign Parts.”
90

 Robe saw no hypocrisy in 

trading one bondsman for the freedom of another. 

 Even though transportation had many critics at home, what could not be denied was the 

continuous demand for labor abroad. Despite their need for workers however, colonial 

governments were not ready to sacrifice their reputations, and therefore sought to restrict their 

importation. In the seventeenth century, colonial legislatures were successfully able to do this by 

passing laws which banned the convict trade outright, but the advent of the Transportation Act in 

1718 swiftly overruled their legislative authority in this matter. The governments of Maryland 

and Virginia felt it necessary to object and rather boldly attempted to circumvent the convict 

trade despite the risks of upsetting the delicate balance of trans-imperial politics. As early as 

1719, the Maryland legislature considered a bill to regulate the convict trade. Members of the 

Lower House feared that convict transportation would not only increase crime in the colony but 

would also drive away virtuous settlers. In debating the bill, some legislators contended that 

there was an inherent stigma to becoming a penal colony, and “many of the honest Inhabitants 

will be glad to quit their Settlements here that they may live more secure in some other Part of 

the World amongst honester neighbors.”
91

 The bill was eventually quashed by the Upper House, 
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not because they fundamentally disagreed with it, but because they thought it did not give 

merchants enough time to prepare for the new restrictions. Thus, they recommended reopening 

the issue after twelve months.
92

 

 It the early 1720s, colonial governments again took up the issue of convict transportation. 

Hugh Jones, an English priest who came to America in 1716 and became a professor at the 

College of William and Mary, eventually served as the chaplain for the Virginia House of 

Burgesses, giving him a unique insight into the political workings of colonial Virginia. Jones was 

among the most outspoken critics of transportation. In 1724, he discussed the problems with the 

punishment in his pamphlet, The Present State of Virginia, a document which reveals how 

widespread anti-transportation sentiment was in the Chesapeake only shortly after the passage of 

the Transportation Act. The Reverend argued that the penal end of transportation was inherently 

flawed, as the idea of any arduous servitude on the part of the convicts in Virginia was 

completely erroneous: “Their being sent thither to work as slaves for punishment, is but a mere 

notion, for few of them ever lived so well and so easy before, especially if they are good for any 

thing.”
93

 But Jones also argued that their presence was disruptive, as the “abundance of them do 

great mischiefs, commit robbery and murder, and spoil servants, that were before very good.”
 94

 

According to Jones, their misdeeds had become such a problem that there were whisperings in 

the Virginia legislature of a plan to isolate all of the convicts to one county, thereby creating a 

true penal colony. This radical proposal called for using the convicts to cultivate and 

manufacture hemp and flax, items which were perpetually in demand by the British Navy. 
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Dubbed “Hempshire” by the architects of the plan, the convicts would be “under the care of 

proper overseers, who should confine them from doing any hurt, and keep them to their labour, 

by such methods as are used in Bridewell.” Though the plan never came to fruition, it 

nevertheless shows the dissatisfaction of colonial legislators with their inability to control the 

convict trade.
95

 

By 1723, both the colonial legislatures of Maryland and Virginia had had enough of 

Britain’s felons. Perhaps believing a coordinated effort would have more effect, or maybe only 

coincidently, both colonies passed legislation restricting the convict trade that year. The first act 

was passed by Virginia and was entitled “An Act concerning servants and slaves and for the 

better Government of convicts imported and for the further preventing the clandestine 

transportation of persons out of this Colony.”
96

 The legislation did not seek to ban the trade 

outright, but rather to regulate it to such an extent that the business would be financially 

prohibitive. The colonial government placed the burden on both the merchant and the buyer to 

ensure that together, these disincentives would make the trade universally impractical. The act 

required every merchant selling convicts to pay a £100 bond to insure their good behavior for a 

period of two months. Considering the nature of the trade, this stipulation made the business 

incredibly risky for merchants. Buyers were also penalized but to a much lesser extent, as every 

person who purchased a convict was also required to pay a £10 bond to insure their good 

behavior for the duration of their servitude.
97
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By October 1723, the Maryland Assembly also passed legislation to regulate the convict 

trade. The act was entitled “An Act to prevent the great Evils arising by the Importation of 

Convicts into this Province; and for the better Discovery of such when imported.” The impetus 

for its passage was stated in the first line of the act:  

Whereas the great number of convicts of late years imported into this province have not 

only committed several murders, burglaries, and other felonies, but debauched the minds 

and principles of several of the ignorant and formerly innocent inhabitants thereof, so far 

as to induce them to commit several of the like crimes, the perpetuation whereof are now 

become so common and frequent that honest people are very insecure in their lives or 

properties.
98

 

 

The problem was not limited to the convicts themselves, as the government feared that their 

immorality would contaminate the rest of the colony. Indeed, the Maryland Assembly argued 

that convict transportation was clogging up the courts as “the greatest part of the magistrates’ 

time is taken up in the trial and prosecution of the said convicts and their proselytes,” so much so 

that it was, “to the great delay of all civil business and the insupportable expense of the 

country.”
99

 In the eyes of the legislature the blame need not rest solely on the convicts 

themselves, but also on those who purchased them as, “evils are in a great measure occasioned 

by the masters or owners of such convicts not taking care to keep them within due bounds and 

restraining them from injuring their neighbors.”
100

 Therefore, they devised a way to regulate the 

trade, but unlike in Virginia, Maryland focused more on the potential buyers of convict servants 

than the merchants who were selling them. They aimed to achieve a prohibition of the trade by 

                                                
98

 Merrill Jensen, ed., English Historical Documents, Vol. 9: American Colonial Documents to 

1776 (New York: Oxford University Press, 1955), 462. 
99

 Jensen, ed., English Historical Documents, Vol. 9, 462; The continued influx of convicts and 

the perceived newfound crime wave meant more work for colonial officials, and it was on this 

basis that the Attorney General of Virginia was also given a pay increase. Wilfrid Oldham, 

Britain’s Convicts to the Colonies (Sydney: Library of Australian History, 1990), 7; Morgan and 

Rushton, Eighteenth Century Criminal Transportation, 132.  
100

 Jensen, ed., English Historical Documents, Vol. 9, 462. 



51 

 

requiring those who purchased a convict to pay a £30 bond to ensure their good behavior for the 

first year of their servitude. This bond was to be renewed yearly, and those who did not pay the 

bond could face forfeiture of the ghastly sum equivalent to 4000 pounds of tobacco. 

Furthermore, Maryland sought to track the locations of felons by requiring buyers to inform 

colonial officials if they decided to sell their servants to someone else. The penalty for not 

informing the government of the sale was 20,000 pounds of tobacco. The act also required 

shipmasters bringing servants into the colony to swear an oath before an official declaring 

whether they had any convicts on board. The cost of this declaration was small at only five 

shillings but if for some reason the merchant refused to swear it they would be liable for a 

penalty amounting to £150.
101

  

Both the Maryland and Virginia laws were designed to make the convict trade too 

expensive and risky for both merchants and buyers. Most people who purchased convicts did so 

not necessarily because they knew they would be getting the most reliable laborers, but because 

they were the most cost effective. A servant with a criminal history after all had to be discounted 

compared to their more virtuous counterparts. The other advantage for buyers was that convicts 

served for seven years, instead of the customary five which indentured servants were usually 

contracted for. Consequently, by making the convicts even marginally more expensive, colonial 

governments were forcing buyers to more carefully consider their value compared to indentured 

servants, or even slaves.
102

 

The passage of these acts greatly alarmed British merchants participating in the convict 

trade. But they also believed that they had the law on their side, and appealed to the home 

                                                
101

 Ibid., 463. 
102

 Aubrey C. Land, ed., Letters from America (Cambridge: Belknap Press of Harvard University 

Press, 1969), 37. Jensen, ed., English Historical Documents, Vol. 9, 462-463; Smith, Colonists in 

Bondage, 119-120. 



52 

 

government to redress the situation. On June 26, 1723, the convict merchant, Jonathan Forward 

wrote to the Secretary of the Council of Trade and Plantations, William Popple, asking for the 

repeal of the Virginia act. In his letter, he made a point of appealing to the supremacy of 

Parliamentary law as he argued that if the Virginia act was allowed to stand it “would disable me 

from performing my contract with the Government for transporting felons, and in a great 

measure destroy the intent of the Act of Parliament lately pass'd for that purpose.”
103

 Popple 

forwarded the letter to Richard West, the legal adviser to the Board of Trade. West replied that if 

the law were allowed to stand it would set a dangerous precedent because “if this example should 

be followed by other Colonies, the execution of the Acts of Parliament concerning transportation 

will be rendered wholly impracticable, etc.”
104

 Therefore, West agreed with Forward and 

recommended the immediate repeal of the act, not only to ensure the continuation of the convict 

trade, but also to show the colonies that legal power in the empire rested exclusively with the 

home government. The Lord Justices in Council speedily repealed it on August 27, 1723.
105

  

The reversal of the Virginia act was a fairly clear-cut matter for Forward. Being a royal 

colony, there was a bureaucratic process in place which he could easily use to appeal the 

decision. Repealing the Maryland act proved to be more complicated, largely because Maryland 

was not a royal, but a proprietary colony. As it had only recently regained its proprietary status in 

1715, Lord Baltimore, Charles Calvert, the 5
th

 Baron Baltimore, likely felt pressure to follow the 

example of Virginia. On June 8, 1724, Lord Baltimore wrote to the Maryland Assembly stating 

his position on the matter. Because “their excellencies the Lords Justices in Council having last 

August disallowed an act [of] the like nature in his Majesty’s colony of Virginia,” Lord 
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Baltimore argued that Maryland’s law had overstepped its bounds “and that the said act does in 

great measure destroy the intent of the acts of Parliament made for that purpose in England.” He 

concluded, “on due consideration of the aforesaid act made in Maryland, [I] have thought fit to 

dissent to the same and do hereby declare the said act to be null, void, and of no effect.”
106

 With 

a tenuous grasp on the proprietorship, it seems clear that Lord Baltimore was less concerned 

about what was happening in the colony, than keeping control of it. 

A similar episode occured during the French and Indian War. In 1754, the legislature of 

Maryland passed another law that levied a tax on the importation of convicted felons. Their 

intent was not necessarily to regulate the convict trade as much as it was to raise the money 

needed to support their colonial militia. Once again, the government contractor in charge of 

transporting convicts, John Stewart, was not pleased. Stewart complained to the Attorney 

General, who informed the lord proprietor of the matter. The Attorney General received council 

from the Chief Justice, William Murray, the Earl of Mansfield, who was of the opinion that “an 

Act of Parliament is Similar to a Diamond, not to be touched, but by its own Power.” The law 

was ruled “Repugnant to the English Act of Parliament and inconsistent to the Rights & 

Privileges of England,” and quickly repealed. Thus, even in their own defense, the colonies were 

prohibited from taxing the convict trade.
107

  

* 

Maryland and Virginia were the primary recipients of the convict trade, but they were by 

no means the only destinations where felons were exiled. Many of the colonies, at one point or 

another, received some convicts during the 18
th

 century, and various factors contributed to why 
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convicts were transported some places and not others. Though many of the other colonies that 

received convicts have escaped historical scrutiny, there is evidence that they too attempted to 

reject transportation. Like Maryland and Virginia, Pennsylvania received some convicts, though 

very few compared to their Chesapeake neighbors. The Pennsylvania legislature even passed an 

act in 1722 to tax the convict trade before Maryland and Virginia. The Pennsylvania colony was 

allowed to keep its law on the books for nearly a quarter century, and historians have suggested 

that this was because the colony’s laws were not reviewed by Whitehall. The law remained in 

force until it was finally repealed by the Privy Council in 1746.
108

 In 1730, New Jersey also 

passed a law to regulate the convict trade by placing levies on the purchase of convicts. This law 

was thrown out by 1732. Resistance to the Transportation Act was not confined to the North 

American mainland. Nicholas Lawes, the Governor of Jamaica, wrote to the Council of Trade 

and Plantations in England in 1718 and implored them to stop sending felons to the colony. He 

said that some were, “gone and have induced others to go with them a pyrating,” while others 

“have inveglied and encouraged severall negroes to desart from their masters and go to the 

Spaniards in Cuba.” The ones that remained were, “a wicked lazy and indolent people, so that I 

could heartily wish this country might be troubled with no more [of] them.”
109
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While there is no doubt that convict transportation added a great number of felons to the 

populations of Virginia and Maryland, were they really as troublesome as contemporaries 

claimed? At least one study by a leading scholar in the field has found that claims of an increase 

in criminal activity were largely overblown. Roger Ekirch studied the court records of several 

Chesapeake counties known to have received a great number of transported felons including 

Kent County, Maryland, Westmoreland County, Virginia, and Richmond, Virginia. His analysis 

reveals that transported felons in fact made up only a very small portion of new offenses in the 

colonies, and were rarely violent.
110

 Statistically, this illustrates that the convicts in these 

counties were unlikely to be recidivists despite their criminal history. But the colonists did not 

tabulate these kind of statistics, and therefore their prejudiced view of transported convicts was 

based on something less factual, which usually stemmed from sensationalized accounts of 

convict iniquities, something which very much still influences our perceptions of felons today.
111

 

Certainly colonial legislators believed that the influx of transported felons were 

recidivists, and blamed them for not only committing new crimes, but encouraging other servants 

to do the same. This is indicated by the text of the early legislation passed in the colonies, as they 

all referenced an increase in crime attributable to the advent of the convict trade. While the vast 

majority of convicts did not commit violent crimes, there were a few outliers like John Hescock. 

Hescock, was transported to Virginia for stealing a horse, and killed his master and his wife in 

cold blood in 1727. The text of the court proceedings revealed that there was no motive for the 

killings: 
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 Court: John Hescock did you kill your Master Edward Hinkley? 

Answer: Yes Kill’d him with an Ax. 

Court: What reason had you to doe it? 

Answer: None att all that I knew of. 

Court: Did you strike your Mistress with the same ax? 

Answer: Yes one blow, And then threw her down into the potatoe hole and threw the 

same Ax along with her.
112

 

 

Though most convicts were transported for non-violent crimes, and were not recidivists in the 

colonies, it is easy to imagine that such incidents spread fear throughout colonial society. These 

same fears probably influenced the passage of an act in Maryland in 1751 to allow convicts to 

testify in court but only against other convicted felons.
113

 

 William Byrd II, the prominent Virginia planter and aristocrat, also believed that 

transported convicts exacerbated crime in the Chesapeake colony. In May 1729, Byrd argued for 

penal reform in a letter to his friend Charles Boyle, the Earl of Orrey. He suggested that instead 

of transporting convicts to Virginia, which had an excellent climate for farming, the empire 

would be far better off sending the virtuous poor who fled from their tyrannical home 

governments in Europe. He proposed “that every single person who comes over is entitled to 

fifty acres of land as a reward for their importation; if all this were rightly understood, I am 

perswaded people would flock over in such numbers, that they would leave many parts of the old 
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world desolate.”
114

 And thus “we might with better reason transport our criminals to those cold 

and barren clymates where their labour will be devoured by an arbitrary prince.”
115

 By 1740, 

Byrd felt the need to once again express his aversion to Britain’s policy of exiling convicts to 

Virginia. In a letter to a Mr. Smyth, he suggested Georgia might be a preferable destination 

because labor was in high demand there. But he also thought the government could better use 

them at home to work underground in “cole pits, to mend your roads, to dig canals & make your 

[rivers] navigable. All your malefactors would be better punisht by being made to work hard for 

the publick good, and the sight of their labours woud discourage others much more than either 

hanging or transporting.”
116

 More importantly for Byrd, they would be kept out of Virginia.  

Byrd’s disdain for convicts was not limited to the Old World, but also the New. In his 

correspondence with Benjamin Lynde, the Chief Justice for the colony of Massachusetts, Byrd 

charged that the northern colony had recklessly unleashed their felons on the high seas, 

endangering colonial commerce. The Virginia planter had first hand experience dealing with the 

problems they created: “I fancy your laws there are so tender, that they put no knaves to death, 

but by a peculiar sort of banishment condemn them to sail about the world in sloops, & so 

expose them to the fury of the ocean.” Consequently, Byrd complained: 

Some of these banditi anchor near my estate, for the advantage of traffiquing with my 

slaves, from whome they are sure to have good pennyworths. I am now prosecuting one 

of them, whose name is Grant, for this crime and have evidence sufficient to convict him. 

I wish you would be so kind as to hang up all your felons at home, and not send them 

abroad to discredit their country in this manner.
117
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To Byrd, it did not matter whether the convicts came from Britain, or the colonies, as he believed 

that they all threatened to disrupt Virginia’s commerce and security.
118

   

Landon Carter, another noted Virginia planter, was also critical of convict transportation. 

As a member of the House of Burgesses, Carter was among several politicians who proposed 

legislation that promised to funnel more money to an overburdened criminal justice system. The 

bill sought to restrict the convict trade by making the owners of convict servants financially 

liable for any criminal activity they committed in the colony. Carter believed that “the bill would 

not absolute[ly] prevent the buying of them but that it would Operate as a Caution to those who 

bought them to give less for them so in case they proved bad they might not be so great loosers.” 

Thus, it was an ingenious way to potentially decrease the number of convicts being bought 

without technically taxing the trade itself. The bill was eventually quashed by the representative 

for Caroline County, John Martin, who “first doubting the Power of the Governor to Pass Such a 

bill,” also believed that Carter and the others were “charging the Preamble with a Seeming 

Falsehood in setting forth that most of the felonies committed here were perpetrated by 

Convicts.”
119

 In fact, Martin went so far as “Alledging that they made the best of Servants, [and] 

Concluded with being fixed Against the bill.”
120

 

 Perhaps one of the most scathing public denunciations of convict transportation was by 

an anonymous writer in the news magazine The Independent Reflector. Like the highly 

successful English Gentleman’s Magazine, The Independent Reflector, sought to mimic the 
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rising popularity of news and opinion magazines that arose in the mid-eighteenth century. In 

March 1753, an article appeared written under the pseudonym Publicus, suggesting the author’s 

only agenda was for the public good. Publicus, opined that the felons Britain sent were nothing 

but “Thieves, Burglars, Pick-Pockets, and Cut-Purses, and a Herd of the most flagitious Banditti 

upon Earth.”
121

 The irony, he suggested, was that these convicts were being rewarded for a life 

of crime:  

But so great is the Mistake, that confident I am, they are thereby on the Contrary, highly 

rewarded. For what in God’s Name can be more agreeable to a pernicious Wretch, driven 

thro’ Necessity, to seek a Lively-hood by breaking of Houses, and robbing upon the 

King’s High-Way, than to be saved from the Halter, redeemed from the Stench of a Gaol, 

and transported, Passage free, into a Country, where Labour is high, a little of which can 

maintain him; and where all his Expenses will be moderate and low. There is scarce a 

Thief in England, that would not rather be transported than hanged… As long, therefore, 

as there remains this wide Door of Escape, the Number of Thieves and Robbers at Home, 

will perpetually multiply, and their Depredations be incessantly reiterated.
122

 

 

Peopling the colonies with felons not only rewarded those who deserved to be punished, but also 

tainted the reputation of Britain’s empire by turning it’s colonies into a dumping ground for 

convicts. Publicus asked rhetorically, “What Advantage can we reap from a Colony of 

unrestrainable Renegadoes? Will they exalt the Glory of the Crown? Or rather, will not the 

Dignity of the most illustrious Monarch in the World, be sullied by a Province of Subjects so 

lawless, detestable, and ignominious?”
123

 In the author’s eyes, convict transportation to the 

colonies was a policy which showed how little respect the metropole had for the periphery. 

Publicus also regarded convict transportation as an impediment for the colonies in 

acquiring other forms of labor. He acknowledged that while there was always demand for 
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convict servants, the colonists would prefer to hire people of more virtuous backgrounds, many 

of whom he believed were hesitant to come to a penal colony. “We want People ‘tis true, but not 

Villains, ready at any Time, encouraged by Impunity, and habituated upon the slightest 

Occasions, to cut a Man’s Throat, for a small Part of his Property.”
124

 Instead of providing the 

kind of virtuous workers the colonists wanted, transportation took away any possibility of their 

arrival in the future: 

In Reality, Sir, these very Laws, tho’ otherwise designed, have turned out in the End, the 

most effectual Expedients, that the Art of Man could have contrived, to prevent the 

Settlement of these remote Parts of the King’s Dominions. They have actually taken 

away almost every Encouragement to so laudable a Design. I appeal to Facts. The Body 

of the English, are struck with Terror at the Thought of coming over to us; not because 

they have a vast Ocean to cross, or leave behind them their Friends; or that the Country is 

new and uncultivated: But from the shocking Ideas, the Mind must necessarily form, of 

the Company of inhuman Savages, and the most terrible Herd of exiled Malefactors.
125

 

 

Rather than sending convicts, Publicus proposed sending over the virtuous poor of Europe who 

had recently immigrated to Britain. This would fulfill the need for laborers, while still relieving 

Britain of a dependent class.
126

 

Ultimately, the colonies only had one option to protest the convict trade and that was 

through the law. Conceding that colonial legislatures could not overturn an act of Parliament, 

Publicus nevertheless felt they should be allowed to regulate the trade: “We cannot, it must be 

confessed, perfectly prevent the Transportation: We may, notwithstanding, vastly discourage it; 

and, in some Degree, guard against the Evils that may follow from it for the future.” Still, he 

believed that Parliament could not disagree with such common sense legislation “since it cannot 

be supposed, that it was ever the Intention of that most august Body by any of their Laws, to 

prejudice the Colonies.” The colonies were after all, an extension of Britain itself, and therefore, 
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“What Reason then can be urged, against a Law in the Plantations, that shall make it too 

expensive, for any Man, to enter into a Contract, so destructive of our Peace and Security[?]”
127

 

He concluded by suggesting that the home government look into the issue of precedence, as 

colonial laws had banned transportation in the previous century. In the addendum to the article, 

Publicus included a letter to colonial magistrates in which he implored them to take action by 

invoking these laws to preserve the public peace within the colonies:  

For God’s Sake, Gentlemen, prevent us from being exposed to the dreadful Calamities 

they have suffered. I have pointed out a Method: It remains only with you to come into it. 

Should our Laws be strictly put in Execution, with respect to imported Convicts, their 

Importation might be effectually prevented. For no Man would be so imprudent, as to 

bind himself for the good Behavior of those, whose legal Conviction afford the highest 

Evidence of their Villainy. Laws are made to your Hands, sufficient for our Purpose. It is 

your Business to execute them.
128

 

 

Thus, the fate of America’s virtue rested in the hands of colonial courts, which Publicus believed 

had the power to circumvent the bad peopling of the colonies.  

While the colonial governments were hesitant to challenge the Transportation Act 

outright, they continued attempting to regulate the convict trade through legislative reform. By 

midcentury, outbreaks of illnesses thought to be transmitted by newly arrived convicts spurred 

colonial legislatures into action. Though sickness was something fairly common aboard ships 

crossing the Atlantic from both Europe and Africa, it seems that convicts were often singled out 

as carriers of the most pernicious diseases. Like African slaves, convicts were especially 

susceptible to disease because they were often confined for lengthy periods long before they ever 

boarded a ship to cross the Atlantic. Conditions in Early Modern British jails were notoriously 

bad, lacking any sanitation, and were often extremely overcrowded. The result was the spread of 

a variety of illnesses, which the convicts brought with them on board the ship that carried them 
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to the New World. As early as 1725, there were instances where merchants reported difficulties 

in selling their convict servants in America because they were sick. That year, a merchant from 

Maryland wrote to Jonathan Forward saying that there had been rumors of a possible smallpox 

epidemic on board one of their ships. Simply the fear of contagion was enough to deter potential 

buyers from even inspecting them.
129

  

While smallpox was a real concern throughout colonial America, it was also a fairly 

familiar disease that had ravaged the colonies throughout the century. Perhaps what was more 

terrifying were the illnesses that were unfamiliar, such as “gaol fever,” which was most likely a 

form of bacterial Typhus. In 1766, various reported outbreaks caused both Virginia and 

Maryland to enact quarantine laws for convict ships entering colonial ports. A particularly 

alarming episode occurred the following year, when a widow and her slaves all supposedly died 

of jail fever. In July and August 1767, a very public newspaper war was waged over the utility of 

the convict trade in the Maryland Gazette, revealing the divided attitudes held over 

transportation in the colony. An anonymous defender, and likely a paid hack, argued that the 

epidemic was overblown, and opponents of transportation were using scare tactics to promote 

their anti-convict agenda. Whether or not the victims were really killed by jail fever was a matter 

of some debate. Regardless of what killed them however, the incident tarnished the whole 

business. Merchants began putting ventilators in their ships, which one author of a letter to the 

Gazette argued that “they may be ashamed of not having done long ago.”
130

 Merchants found 

quarantine unacceptable however, as their profits were largely generated by their regular and 

speedy transits across the Atlantic. Forcing the shipmasters to quarantine their vessels for 

possibly weeks at a time was an unacceptable delay, and cut into profits. Therefore the 
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government contractor once again started the appeals process for yet another colonial law which 

interfered with the trade. The home government vetoed the Virginia law, but the Maryland law 

was able to stand, perhaps because Horatio Sharpe, the governor of that colony, had taken it 

upon himself to familiarize the dangers of jail fever with the proprietor.
131

 

Despite numerous attempts to regulate the trade, convicts continued to pour into the 

American colonies throughout the 18
th

 century. While colonial governments did everything they 

could to disrupt it, they ultimately could not prevent the colonists from purchasing them as 

servants. For those who did not have enough capital to afford slaves, convicts were a cheaper 

alternative and there is no reason to believe they would not have continued to buy them had the 

American Revolution not occurred. American independence from Britain was what allowed local 

governments to finally pass legislation which could not be overturned by the metropole. For 

Britain, this meant that the government would have to find a new destination to transport their 

criminals, and after several years of experimentation, the decision was made to send them to 

Botany Bay, a site where convicts could be dumped without any further colonial agitation.
132
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CHAPTER THREE 

REVOLUTION, ARTHUR PHILLIP, AND BOTANY BAY 

When America declared its independence from Great Britain in 1776, it sparked an era of 

revolutionary change that stretched across the Atlantic World. Though the most obvious effect of 

American Independence was to create the new United States, the transformational nature of the 

Revolutionary Era was ubiquitous. The chaos that followed sparked a reevaluation of institutions 

that had become engrained in the empire. In much the way that the Revolution altered the 

politics of slavery, so it altered the politics of all forms of bound labor, including penal servitude. 

This point is crucial for any full understanding of Britain’s best-known experiment in penal 

colonization. The British Government did not simply turn to Australia because the North 

American colonies were no longer viable; it did so only after a period of experimentation in 

transporting convicts to other destinations. In the wake of American Independence, Britain’s 

remaining settler colonies found the political leverage to challenge the home government’s 

attempt to turn them into penal colonies forcing the turn to Botany Bay. 

* 

Before the American Revolution began, British courts were exiling felons at a rate of 

perhaps as many as 1,000 convicts per year, making convict transportation a central component 

of the criminal justice system. Once the War for American Independence commenced however, 

the commercial trade that brought convicts to the American colonies stalled. The state 

governments, which had been forbidden from refusing the convict trade as colonies were finally 

empowered to refuse ships carrying felons into their ports, leaving Britain with a serious legal 
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and political conundrum: How could the courts continue to sentence convicts to transportation 

when they could no longer guarantee that they would be exiled?
133

  

In fact, the government initially believed that it was only a matter of time until convicts 

could be transported once again to America, as there was a prevailing notion that the war would 

be short, and end with a British victory. All that was needed then was a way to hold the convicts 

at home until the conflict was resolved. But even holding them temporarily posed significant 

problems for the criminal justice system, as there were few places where convicts could be 

confined before the war started. Indeed, the penitentiary movement was in its infancy, and few 

prisons existed in late 18
th

 century London. In order to accommodate the growing number of 

felons at home, the British Government turned to hulks, decommissioned ships that were no 

longer sea worthy that were traditionally used to hold prisoners of war. In 1776, Parliament 

passed the Hulks Act, legislation that was sponsored by William Eden, a penal reformer and 

Member of Parliament who served on the Board of Trade.
134

 The Hulks Act authorized both the 

temporary imprisonment and the forced servitude of convicts who were waiting to be 

transported. Eden likely welcomed the break from transportation as he was particularly critical of 

the institution and recommended its abolition even before the Revolution in his text Principles of 

Penal Law (1771). He claimed that exile was in fact, “often beneficial to the criminal; and 
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always injurious to the community.”
135

 Eden believed that criminals may have even been 

committing crimes simply to get passage across the Atlantic, and that justice would be better 

served by keeping the convicts in bondage at home.
136

  

But Eden’s Hulks Act soon became a political lightening rod of its own. In a penal 

system designed to move felons out of sight, the Hulks Act did precisely the opposite. For the 

first time, the bondage that they endured in America was visible in London itself, as convicts 

were tasked with dredging the Thames River. The business of securing the felons on board the 

hulks fell to Duncan Campbell, the last government contractor to transport them before the 

American Revolution. The hulks quickly became known as “Campbell’s Academy,” likely 

because instead of reforming offenders, their close proximity to each other taught them how to 

be better criminals. With overcrowding, poor sanitation and ventilation, the hulks were 

reportedly breeding grounds for illnesses. For some convicts, these prison ships were a death 

sentence, as the mortality rate was exceedingly high. In one month in 1779, as many as 28 

convicts died aboard the hulks in London.
137

 

The hulks were one way in which the government was able to alleviate the burden on the 

criminal justice system, but the longer the war lasted, the more money they had to spend on their 
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upkeep. With a rate of 1,000 convicts being transported out of Britain each year, it was also 

likely that new prison ships would have to be added regularly to house the growing number of 

felons awaiting their exile. As such, the government came up with an innovative way to augment 

their military and continue transporting felons, albeit at a much slower rate. The courts began 

sparing convicts from the arduous labor of the hulks, on the condition that they serve in the 

Army in distant parts of the empire. Though small in number, most of these convicts performed a 

seemingly vital role in reinforcing the garrisons stationed along the West African Coast. There, 

in one of the glaring ironies of British imperial history, unfree convicts served as soldiers at 

Britain’s coastal fortresses to secure its interests in another business that used both exile and 

forced servitude to subjugate human beings: The African Slave Trade.
138

  

What some historians have dubbed, “the African experiment,” was plagued by a 

multitude of problems as soon as the convicts came ashore. The most omnipresent was the 

malarial climate, which contributed to a high mortality rate for felons transported to coastal West 

Africa. Those that did not perish found themselves amongst a motley group of soldiers who were 

more worried about their own survival than protecting a business that they cared little about. In 

fact, some of the soldiers experimented with using African slaves and transported convicts as 

laborers on plantations in West Africa. This was of course to the complete chagrin of the West 

Indian slave-trading lobby, as they believed it undermined the race-based labor hierarchies in the 

region, and the Atlantic trade generally.
139
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When the Revolutionary War came to a conclusion in 1783 with the Treaty of Paris, 

Britain no longer needed to conscript its convicted felons to serve in Africa but it also had 

nowhere else to transport them. Though the end of the war was a boon to most Atlantic 

commerce, acrimonious relations between Britain and the former colonies were a cause for 

concern for those interested in renewing the convict trade. Despite the earlier opposition of 

colonial governments, a market to absorb the convicts had clearly existed in Maryland and 

Virginia, and whether they were colonies or states, presumably the demand for labor had not 

changed after the Revolution. The first merchants to try to resume the trade realized that it would 

be prudent to proceed with caution to prevent any political backlash, so they came up with a plan 

to deceive customs officers about the contents of their cargo. Instead of bringing the conviction 

papers stating the crimes the transported felons had committed, they forged new documents to 

try to pass them off as indentured servants, a common tactic used by Atlantic traders before the 

Revolution to increase the value of their bonded passengers. In this instance however, an 

informant tipped off Maryland’s governor to the entire scheme, and American public opinion 

quickly rallied against the prospect of once again being peopled by Britain’s felons. Shortly 

thereafter, the states began passing laws banning the convict trade.
140

  

England could not continue to sentence convicts to transportation without being able to 

exile them. With overcrowding in the hulks, and the doors to America firmly closed, a new 

destination had to be found, and quickly, as convicts waiting to be transported were in a kind of 

                                                
140

 Some historians suggest that the influx of loyalist refugees increased crime in London after 

the war. See A. G. L. Shaw, Convicts and the Colonies: A Study of Penal Transportation from 

Great Britain and Ireland to Australia and other parts of the British Empire (London: Faber and 

Faber, 1966), 38-42; Christopher, A Merciless Place, 9-10. A. Roger Ekirch, “Great Britain’s 

Secret Convict Trade to America, 1783–1784,” American Historical Review 89 no. 2 (1984): 

1285-1291; There is also some indication that there was a similar attempt to transport convicts to 

the state of Georgia in 1784. See Peter Wilson Coldham, Emigrants in Chains… (Baltimore: 

Genealogical Publishing Co., Inc., 1992), 154.  



69 

 

legal purgatory. The government had to consider its options once it became clear that it could no 

longer exile convicts to the same places they had in the past. First, it could continue to exile 

convicts to the remaining settler colonies in the same fashion that it used to. At this point, there 

was no reason to think that the remaining colonies would refuse an infusion of laborers. A 

second option would be to renew the original purpose of transportation as Hakluyt had 

envisioned it. Convicts could serve as the foundation for a new settler colony needed to expand 

Britain’s empire after the loss of the American colonies. Finally, it was also possible that this 

crisis would encourage planners to create a true penal colony, a place that would not be a society 

with convicts, but rather a convict society. There, Britain’s felons could simply be dumped and 

left to their own devices. 

After having failed to reestablish the trade to the United States, British authorities first 

turned to their other colonies as potential destinations for the transportation of convicts. Labor 

was constantly in demand in the West Indian colonies, but the West India lobby also had a 

history of rejecting convicts in the past because of their potential to interfere with the existing 

racial-labor hierarchy. One alternative seemed to present itself with the signing of the Treaty of 

Paris (1783), which ended the Revolutionary War. By the terms of the treaty, Britain acquired a 

small colony in Honduras, which was intended to be a logging outpost to supply the Navy with 

much needed timber. British Honduras (known as Belize after it’s independence in 1981), 

seemed to be an ideal place where convicts could serve their dual purpose of exile and servitude. 

In 1785, a convict ship was dispatched to the Central American colony in the hope that after ten 

years of disruption, the convict trade could be revived. When the first ship arrived however, the 

settlers united in opposition to their introduction, and their combined agitation was enough to 

force the transported convicts to retreat to a coastal sand island with limited provisions.  
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That the government allowed the infant colony of British Honduras to refuse transportation 

shows how much political capital the periphery had gained after the American Revolution.
141

 

The rejection of transportation by the free settler colonies signaled the need to find a new 

destination for Britain’s felons, and return to Hakluyt’s original vision: building new colonies 

with convict labor. The significance of this departure cannot be understated as it shows how 

delicate the politics of labor truly were during the late 18
th

 century. In 1785, William Lygon, 

better known as Lord Beauchamp, chaired a Parliamentary committee tasked with finding a new 

destination for convicts sentenced to transportation. The first plan seriously considered by the 

government was a proposal that had been drawn up by John Barnes, a merchant in the African 

Slave Trade who had once lived in Senegambia. Barnes’ plan had the advantage of being 

endorsed by the influential Lord Viscount Sydney, who was serving in the capacity of the 

Secretary of State. According to Barnes, Lemaine Island (better known as Janjanbureh today), 

was a suitable location for a convict colony. Up the Gambia River nearly 200 miles from the 

African coast, and about the size of Manhattan, Barnes claimed the island could hold perhaps as 

many as 4,000 convicts. 

Because it was so far up river, Barnes believed that the island would be difficult to escape 

from, and even if any convicts did make it to shore, he predicted that the local natives could 

easily overpower them. Subsequently, his plan required a very minimal capital outlay, as the 

only military presence needed would be one ship stationed down river tasked with guarding the 
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island. Barnes envisioned Lemaine as little more than a dumping ground for convicts who would 

be forced to adapt to their new environment or perish.
142

 

The Beauchamp Committee conducted a thorough investigation of the plan, and 

interviewed anyone who had knowledge of the area, including Barnes himself. While Barnes 

emphasized all of the benefits of using Lemaine as a penal colony, many of the other interviews 

gave a much gloomier forecast of what awaited the convicts there. Several doctors who were 

familiar with the region, discussed the potential effects of malaria on the convict population and 

predicted a high mortality rate for anyone exiled so far up the Gambia River. Other testimonials 

revealed that if malaria did not kill the convicts, the hostile native population surely would. 

Ultimately, the Beauchamp Committee concluded that sending convicts to Lemaine might as 

well have been a death sentence, and a new site needed to be considered. After the Committee 

abandoned Barnes’ plan, they began investigating another site in Africa: Das Voltas Bay, an area 

located on the coast of the modern nation of Namibia.
143

 

When news of the Lemaine plan appeared in the British press, it made the Beauchamp 

Committee appear callous in even considering exiling convicts to a place where they surely 

would not have survived. The increased scrutiny that followed forced British officials to make 

more careful and thorough preparations in order to ensure the public’s trust. When the 

government turned to Das Voltas Bay, it designed a plan that looked fundamentally different to 

Barnes’ proposal for Leamine. Instead of simply dumping the convicts off in a remote area, the 
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Beauchamp Committee envisioned a new British settler colony in coastal West Africa. At Das 

Voltas Bay, American loyalists displaced by the Revolutionary War could be transplanted and 

use convicts as laborers in founding a new colony. There, they could resume the commercial 

business of transportation much the way that it had existed earlier in the 18
th

 century. Realizing 

that there was more public scrutiny because of the Lemaine plan, the government decided to send 

out an expedition party to survey Das Voltas Bay to certify that the area would not be dangerous 

to either the free settlers, or the convicts. All of the increased planning however, became 

inconsequential after the expedition returned and reported the site to be unfit for settlement. 

Once again, the government failed to find a place to exile British felons, and with the courts still 

sentencing offenders to transportation, the pressure to find a new site was only further 

intensified.
144

  

By the end of 1785, it had become clear that the Beauchamp Committee was having 

serious difficulties in finding a solution to the convict problem. Perhaps sensing the desperation 

of the government, a number of interested parties seeking fame and fortune saw an opportunity 

to put forth their own proposals. Concocted by private interests, the diversity of these plans 

suggest a general dissatisfaction for continuing to keep convicts in the hulks, and the way 

transportation had functioned in the past. Among the more innovative were schemes to use 

convicts to stimulate certain industries, such as fishing in the North Sea. Others believed they 

could be used in Britain as miners, the mine being where they would both work and live. The 
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Scottish cartographer Alexander Dalrymple proposed that the government could use Tristan da 

Cunha as a dumping ground, as it was one of the remotest islands in the entire world.
145

 

After unsuccessfully trying to find a place to transplant Britain’s felons in the Atlantic 

World, the government gradually became open to the possibility of sending them to somewhere 

in the Pacific. In 1786, the Beauchamp Committee finally decided upon a plan to ship Britain’s 

felons to Botany Bay, a site surveyed by Captain James Cook in his voyage on the H.M.S. 

Endeavour in 1770. The choice of Botany Bay was based almost solely on the information from 

this sixteen-year old survey, and the testimony of the naturalist, Joseph Banks who served on 

Cook’s ship.
146

 

Though news of the plan had spread throughout Britain, there seems to have been some 

confusion with the Irish government over where it would be sending its convicts in the future. In 

1788, the year the First Fleet of convicts arrived at Botany Bay, and established the new British 

colony of New South Wales, Ireland attempted to resume transportation, not to the Pacific, but to 

North America. That year, an Irish transport ship dumped 140 felons in the state of Connecticut, 
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and in 1789, the Irish sent another shipload to Canada.
147

 It was the second shipload that caused 

the Irish government the most trouble. When 200 Irish convicts arrived at Newfoundland, the 

military governor of the colony, Admiral Mark Milbanke, refused to allow them to disembark. 

The valuable fishing industry in the North Sea had become a serious point of geopolitical 

contention between the major imperial powers in the 18
th

 century, and Milbanke likely thought 

the arrival of the convict ship could prove to be politically provocative in the disputed region. 

As a result, he audaciously refused the convicts entry into the colony and sent the ship back to 

England with an invoice for the cost of their return voyage. The ramifications of this maneuver 

were unprecedented. No transport ship had ever purposely returned its convicts to Britain, and 

furthermore they were even being sent to the wrong government, prompting Irish politicians to 

fear that the incident could turn into a political crisis. Scrambling to find a way to resolve this 

situation, William Grenville, who was serving on the Irish Privy Council, wrote to Robert 

Hobart, a member of the Irish House of Commons. Grenville argued that, “after the example set 

them by Admiral Milbanke, none of our Governors will suffer any of these people to be landed 

in their governments; and that, if landed by stealth, they will send them back at a heavy 

expense.”
148

 Writing to John Scott, 1
st
 Earl of Clonmell, a member of the Irish House of Lords, 

Hobart speculated that it might not even be possible to legally imprison the convicts once they 

returned to England.
149

 More troubling were the legal ramifications for the convicts themselves, 

because under the law, any convicts who returned before having served their entire sentence 

were liable for capital punishment. Further correspondence from Lord John Fitz-Gibbon to 
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Grenville, suggested that the complications would extend beyond the convicts to the crew as they 

could be found liable for aiding the convicts in their return to Britain before the end of their 

sentence.
150

 

In a private letter to Grenville, Fitz-Gibbon noted the changing nature of imperial politics 

with regard to the transportation of felons: “But we have now, for time immemorial, been in the 

habit of sending our convicts to the British colonies in America without objection on the part of 

the colonies, till very lately.” Thus, the American Revolution may have empowered Britain’s 

other colonies to push back against any policy they found to be discriminatory to their societies. 

Fitz-Gibbon warned Grenville that there were sure to be serious legal implications involved, and 

suggested that their arrival be postponed until some kind of compromise could be met.
151

 Fitz-

Gibbon confided that he wished Milbanke had not involved the English government in the 

matter, because the situation would have been much easier to deal with internally in Ireland: “If 

he had even shipped them off directly for Ireland, and had them landed on our coast, we could 

easily have managed matters so as to prevent any serious difficulties.” Instead Milbanke had sent 

them “to England with a regular invoice to the British Government, to be re-exported under an 

invoice from that Government to us,” and consequently, “I cannot but feel that he has done an 

act highly indiscreet at best.”
152

  

Hobart also cautioned Grenville that it was necessary to proceed carefully. The 

consequences of returning transported convicts would be profound, and he warned that if the 

English Parliament supported Milbanke, “the Parliament of Ireland will be much pressed to 
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resent it as a national indignity.”
153

 Hobart contended that “Admiral Milbanke has superseded an 

Irish Act of Parliament, and you may well imagine what Ferment that will create in the Irish 

House of Commons.”
154

 It seemed that this incident had the potential to turn into a political 

nightmare for the Irish government.  

Grenville, who would eventually become Prime Minister in 1806, was a master politician 

in his own right, and devised a way around the Irish convict crisis. He argued that according to 

legal tradition, Newfoundland was not technically a British colony. Therefore their sentence of 

transportation was never really executed because they were not exiled to a part of the British 

Empire.
155

 Hobart agreed that this interpretation was likely the best way to deal with the situation 

and added that, “we must get out of the scrape as well as we can.”
156

 Likewise, Fitz-Gibbon 

confided to Grenville, that he was “truly anxious to relieve the British Government from 

embarrassment in this business.”
157

  

The convicts were eventually returned to Ireland without incident, and the political crisis 

did not flare up into what it could have. But where could the government send them without 

something similar happening in the future? Despite the fact that the First Fleet had already 

arrived at Botany Bay the previous year, Grenville proposed that they be sent to Scotland where 

they could dredge the Glaswegian Rivers, Forth and Clyde, just as convicts in the hulks had done 

in London with the Thames River. Writing to his Scottish colleague Henry Dundas, he enquired 

whether they could be accommodated at one of the local forts. Likely fearing Scotland might 
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become the new home to Ireland’s convicts, Dundas quickly rejected the feasibility of the 

plan.
158

  

This episode further illustrates that convict transportation had become extremely 

controversial in the periphery, and with new political capital at their disposal, there was only one 

place where future convicts could be sent, and that was Botany Bay. But what kind of society did 

the British government hope to create in the antipodes? The plans for the colony are anything but 

clear on this point as evidenced in the founding documents for what would become New South 

Wales. If Botany Bay was intended to be a settler colony, that is, something along the lines of 

those founded in America, then it would require a free population to immigrate there. No British 

colony had ever been initially settled by such a large group of unfree people. If Botany Bay was 

to be settled exclusively by the convicts and their jailers, it would have been the first colony of 

its kind in British imperial history. 

All of the available evidence suggests that Botany Bay was foremost intended to be a true 

penal colony. This is evident in the founding document of the colony, Heads of a Plan, which 

was written in 1786. Though formative, this document makes no mention of free settlers, 

suggesting that the government saw Botany Bay as little more than a dumping ground for its 

convicts. This is not to say that Botany Bay was not meant to be a strategic military outpost, but 

its primary function was for the transportation of convicts. 

When the First Fleet set sail for Botany Bay, there were no free settlers on board. This should be 

clear evidence of the intention of the British government. Furthermore, there is no evidence to 
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suggest that the government intended to create a sustainable colony through the natural 

reproduction of the convicts sent there. Instead of sending an equal number of men and women, 

the government decided to send significantly fewer women which would inevitably mean that 

there would be fewer births. Thus, the colony could only be sustained by a continuous infusion 

of felons, representative of the gender differences of those sentenced to transportation, rather 

than by natural increase.
159

  

 One of the most profound revelations in the Heads of a Plan, and in a letter from Lord 

Sydney to the Treasury discussing the design of Botany Bay, is the fact that “island women” 

were intended to be an integral part of the settlement. The role of these island women was 

significant, as the provision to include them in the founding document of the Botany Bay 

settlement suggests their central importance to the plans of colonizing the region. According to 

Heads of a Plan, the First Fleet would be, “…employed in conveying to the new settlement a 

further number of women from the Friendly Islands, New Caledonia, &.c, which are contiguous 

thereto, and from whence any number may be procured without difficulty.” The intention being 

that, “without a sufficient proportion of that sex it is well-known that it would be impossible to 

preserve the settlement from gross irregularities and disorders.” Therefore their inclusion was 

less about the reproduction plans for the settlement, than about attempting to regulate and control 
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the sexuality of the convicts and their jailers. In other words, the government was more 

concerned with preventing homosexuality than with the sustainability of the colony.
160

  

While the home government may have envisioned New South Wales as little more than a 

dumping ground for the convicts, the same cannot be said for Arthur Phillip, the colony’s first 

governor. Phillip was constantly ruminating over what kind of society would arise in this New 

World in the Pacific. In one document, he discussed some of his views on the role of women and 

marriage in the new colony. From the moment the journey started Phillip sought to protect the 

convict women, many of whom he believed were still redeemable:  

The women in general I should suppose possess neither virtue nor honesty. But there may 

be some who still retain some degree of virtue… [they] should be permitted to keep 

together, and strict orders to the master of the transport should be given that they are not 

abused and insulted by the ship’s company, which is said to have been the case too often 

when they were sent to America.
161

 

 

Perhaps thinking about the reproductive health of the colony’s future inhabitants, Phillip also 

recommended that convicts with venereal diseases should not be sent to New South Wales.
162

 

The governor also believed that there should be incentives for convicts to marry and proposed 

that they be rewarded with an extra day to work on their own plot of land.
163

  

Though there are indications that Phillip was sympathetic toward some convicts, he also 

believed that they were generally unsuitable for creating a British settler colony. The governor 

recommended that New South Wales be a permanently divided society: 
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As I would not wish convicts to lay the foundations of an empire, I think they should ever 

remain separated from the garrison, and other settlers that may come from Europe and 

not be allowed to mix with them, even after the 7 or 14 years for which they are 

transported may be expired.
164

 

 

Not only does this statement suggest that Phillip believed that convicts were unsuitable colonists, 

he was also the first to argue that if New South Wales were ever to be more than a penal colony, 

then European settlers would have to immigrate there.
165

  

* 

When the First Fleet arrived at Botany Bay in 1788, it was clear that the settlement was 

divided between two groups: the convicts and their military overseers.  

Arthur Phillip’s first action was to assess his situation. His top priority was the survival of the 

colony, and therefore the production of agriculture was a vital concern. In order to produce food, 

he needed to know who was able to work, and who was not, and so he ordered the chief surgeon 

to evaluate the fitness of the convicts. The surgeon’s returns made Phillip realize that if the 

colony were to survive, there would have to be some immediate and drastic changes. In a letter 

to Lord Sydney, Phillip reported that perhaps as many as 20-30% of the convicts were infirm or 

disabled, and out of the 966 people “victualed” in the colony, only 320 of the convicts were able 

to work. The governor complained to Sydney that no “country could be more disadvantageously 

placed with respect to support from the mother country, on which for a few years we must 

entirely depend.”
166

 The health of the convicts was just the first problem for Phillip, as he 

quickly found that once the convicts were able to work, many were not interested in working 

very hard. In another report to Sydney, Phillip grumbled that, “numbers of them have been 
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brought up from their infancy in such indolence that they would starve if left to themselves; and 

many (their numbers now exceed fifty), from old age and disorders which are incurable, and with 

which they were sent from England, are incapable of any kind of work.”
167

 In a letter to Lord 

Grenville, Phillip argued that the convicts sent to New South Wales were actually afraid of hard 

work: 

Experience, sir, has taught me how difficult it is to make men industrious who have 

passed their lives in habits of vice and indolence. In some cases it has been found 

impossible; neither kindness nor severity have had any effect; and tho’ I can say that the 

convicts in general behave well, there are many who dread punishment less than they fear 

labour; and those who have not been brought up to hard work, which are by far the 

greatest part, bear it badly. They shrink from it the moment the eye of the overseer is 

turned from them.
168

 

 

With a limited amount of supplies, and only a small percentage of convicts willing or able to 

work, Phillip took action to ensure the colony’s survival. His first act was to protect and ration 

the existing supplies they brought with them. Rations were cut for both the soldiers and the 

convicts and strict rules were put in place regarding the theft of essential items such as food, or 

clothing. Marines that stole food from the public stores were to be put to death, and any convict 

who gave up their food or clothing was severely punished.
169
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  Phillip’s second action was to try to maximize the productivity of the colony’s 

workforce. Getting the convicts to work efficiently was no easy task. Some contemporaries even 

argued that the convicts would rather run away and take their chances in the wilderness than 

work to improve the colony. When one convict decided to flee the settlement to live with the 

Aborigines on the expiration of his sentence, George Barrington, an emancipated convict, 

assumed that it was because he could avoid laboring for himself.
170

 David Dickenson Mann, 

another emancipated convict, elaborated on this theory and suggested that the convicts who fled 

during the term of their sentence did so to avoid work all together:  

An absurd notion had uniformly existed amongst the convicts that it was possible, by 

penetrating into the interior, to discover a country, where they might exist without labour, 

and enjoy sweets hitherto unknown. This ridiculous opinion had induced numbers, since 

the establishment of the colony, to desert their employment, and to trust themselves in 

forests which were unknown to them, and where they generally wandered until the means 

of supporting further fatigue had failed them, and they perished from want––until they 

became victims of the natives who fell in with them––or surrendered themselves to the 

parties who were sent in pursuit of them.
171

 

 

The lack of productivity was very disturbing to Phillip, who knew that the fate of the colony was 

hanging in the balance. In a letter to Lord Sydney, the governor felt compelled to highlight the 

precarious situation of the colony. Phillip lamented that, “The officers have not raised sufficient 

[corn] to support the live-stock they have.”
172

 With so many convicts unwilling or unable to 

work, and those who were working, doing it at the slowest pace possible, Phillip proposed a new 

course for the settlement. By assigning convicts to the soldiers of the military regiment tasked 

with overseeing the security of the penal colony, the governor believed labor could be made 

more productive. Indeed, Phillip contended that: 
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it is necessary to permit a part of the convicts to work for the officers, who, in our present 

situation, would otherwise find it impossible to clear a sufficient quantity of ground to 

raise what is absolutely necessary to support the little stock they have; and I am to request 

that your Lordship will be pleased to direct me to what extent that indulgence may be 

granted the officers of the garrison.
173

  

 

Thus, self-interest was a necessary ingredient for the penal colony if it was going to survive. 

Phillip’s first experiment with assigning convicts to the officers of the regiment was less than 

successful. Instead of the convicts becoming more productive, he soon found that they remained 

idle. He speculated that this was largely because the soldiers did not see themselves as permanent 

residents of the colony, and therefore saw little value in extracting more efficient labor from the 

convicts.
174

 

The failure of this experiment by no means meant that Phillip was willing to abandon the 

idea of assignment. Rather, he came to the conclusion that the home government would have to 

send people who would have a more permanent interest in the labor of the convicts. In a letter to 

Sydney, he proposed “to show as fully as possible, the state of this colony, and the necessity of 

the convicts being employed by those who have an interest in their labour.”
175

 The best way to 

accomplish this would be to send free settlers out who would reap the benefits of cheap labor: 

“Here I beg leave to observe to your Lordship, that if settlers are sent out, and the convicts 

divided amongst them, this settlement will very shortly maintain itself; but without which, this 

country cannot be cultivated to any advantage.”
176

 Phillip believed that the profit motive was the 
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most powerful tool to extract labor from the convicts. With their future prosperity at stake, free 

settlers would ensure that the convicts who labored for them were not idle. Indeed, these free 

settlers would save the colony from collapse and eventually pay dividends because they could 

serve as exemplars of industriousness and morality. Eventually they could even relieve the 

government of having to clothe and feed the convicts. But it was important that the government 

be selective in who they sent, because sending idle free settlers would be just as bad as sending 

idle convicts. Therefore, in his letter to Sydney, Phillip suggested that the settlers be, “Men able 

to support themselves, if intelligent and industrious, I think cannot fail; but if the people come 

out (and such, I fear, may offer) who are indolent, and having nothing to lose… they may 

become a burthen to the settlement, for they cannot be left to starve.”
177

 As an incentive, Phillip 

proposed that the government could offset the expenses to feed and clothe the convicts assigned 

to free settlers for two years.
178

 He also stressed the importance of sending out people who were 

skilled, as most of the convicts were struggling to do anything except clear land. Phillip 

recommended that “if a small number of carpenters and bricklayers are sent out with proper 

people, who are capable of superintending the convicts, they will soon be rendered serviceable to 

the State, and without which they will remain for years a burden to Government.”
179

 By making 

free settlers the linchpin of the colony’s survival, Phillip abandoned Britain’s original penal 

settlement ideology for Botany Bay. 
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Because of the length of time it took to get a message back to the metropole, the response 

to Phillip’s requests was understandably slow. By 1790, the Second Fleet had arrived in New 

South Wales, and while Phillip had informed Sydney about the number of ill convicts on the 

First Fleet, it was nothing compared to the misery of the Second. He warned that if the 

government kept sending the sick and disabled to New South Wales, then the colony would 

perpetually need to draw from the treasury of the home government.
180

 Phillip began to grow 

cynical and even speculated that the government was intentionally keeping the healthiest and 

productive people at home and were purposely sending sick and idle convicts. He believed that if 

this were to continue it would undermine the ability of the colony to become self-sustaining:  

such are the people sent from the different gaols and from the hulks, where it is said the 

healthy and the artificers are retained. The sending out [of] the disordered and helpless 

clears the gaols, and may ease the parishes from which they are sent; but, sir, it is obvious 

that this settlement, instead of being a colony which is to support itself, will, if the 

practice is continued, remain for years a burthen to the mother country.
181

 

 

If New South Wales was to have any strategic significance in the Pacific, it would need to be set 

on the best footing possible. That meant having the government send over people who were 

healthy enough to do the arduous work needed to found a new settlement. Otherwise, the penal 

colony would have very little strategic or commercial value for the empire, and could only serve 

to be an expensive dumping ground for Britain’s unwanted felons. 

 Only with healthy convicts, and free settlers could New South Wales blossom into a true 

British colony in the Pacific. In a letter to Lord Grenville, Phillip attempted to explain the 

differences in productivity between a penal colony and a settler colony:  
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I wish, sir, to point out the great difference between a settlement formed as this is and one 

formed by farmers and emigrants who have been used to labour, and who reap the fruits 

of their own industry. Amongst the latter few are idle or useless, and they feel themselves 

interested in their different employments. On the contrary, amongst the convicts we have 

few who are inclined to be industrious, or who feel themselves anyways interested in the 

advantages which are to accrue from their labours, and we have many who are helpless 

and a dead-weight on the settlement.
182

  

 

If Phillip’s proposal was to be implemented, it would mean that his vision of the colony would 

look more like transportation to America than a true penal colony, and its even possible that 

Phillip’s ultimate goal was to eventually privatize convict transportation. 

Arthur Phillips’ vision for a new British colony in the Pacific suggests that he knew if it 

were to succeed, its raison d’etre had to be more than just punishing felons. It had to be a free 

settler colony with convicts because without free immigrants to ensure the constant labor and 

moral reformation of the convicts, the government might as well have exiled them to die in 

Africa. Thus, Phillip put the colony on the path toward becoming like many others in Britain’s 

empire, using forced labor to build a new society. Only in this case that forced labor did not 

come from African slaves, or indentured servants, but convicted felons. But the entrance of free 

settlers into the colony also caused a dilemma that would ultimately undermine convict 

transportation as a valid form of punishment. Was New South Wales to be a penal colony, or a 

free settler colony that just happened to have convicts? Whose interests would take priority? The 

free colonists? Or the interests of the British penal system? If New South Wales was to be a free 

colony, it would need democratic institutions like Britain’s other colonies had––a legislature, and 

trial by jury. These questions would come to perplex both the center and the periphery, as each 

side tried to maintain a delicate balance of fulfilling the original purpose of the colony, while 

also building something far more exceptional in scope. The struggle to define the identity of New 
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South Wales became a political tug of war and eventually the root cause of the decline of convict 

transportation as a punishment in the British Empire. 
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CHAPTER FOUR 

NEW SOUTH WALES: PENAL COLONY OR SETTLER COLONY 

On January 26, 1788, the First Fleet landed at Botany Bay and seemed destined to fulfill 

Hakluyt’s vision of penal settlement ideology. But for the first governor of New South Wales, 

Arthur Phillip, it quickly became clear that this ideology was inherently flawed. If the colony 

was going to survive, Phillip believed that free settlers would be needed who had an interest in 

convict labor. The introduction of traditional settler colonialism in what was supposed to be a 

penal colony sparked a divisive political battle over the very purpose of the colony. The struggle 

to define an identity permeated every facet of early Australian society. The most emblematic 

manifestation of which can be seen through the constant tension between the governor, and the 

ruling colonial elite; the latter being a coalition of the soldiers sent to police the colony, and free 

settlers determined to advance their station at the expense of the convicts.  

By 1792, the settlers of New South Wales no longer faced the prospect of starvation, and 

the colony was finally on a firm footing. Arthur Phillip’s rationing of the stores and provisions 

had caused hunger, but ultimately allowed for the survival of the convicts and their military 

overseers. The labor system Phillip put in place started to make some strides, and the 

introduction of free settlers in 1793 was the first step to fulfilling his vision of a hybrid penal 

colony. Phillip’s health, however, started to deteriorate, and he departed the colony in December 

1792. In his place, he left Major Francis Grose, in command as Lieutenant Governor until a 

suitable replacement arrived from England. Grose arrived with the Second Fleet in 1790 and was 
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the commanding officer of the New South Wales Corps, a regiment of soldiers which was tasked 

with being the permanent police force for the penal colony.
183

  

Like Phillip, Major Grose continued to grant land and assign convicts to the officers of 

the New South Wales Corps hoping that the profit motive would increase the productivity of 

their workforce. While this experiment was less than successful for the previous governor, Grose 

found that the convicts assigned to the officers were indeed more productive than those who 

worked on the public farms. In a letter to Henry Dundas, he touted the great progress they had 

made with regard to agriculture in the colony: 

I have allotted to such officers as have asked one hundred acres of land, which, with great 

spirit, they, at their own expense, are clearing. Whether their efforts result from the 

novelty of the business, or the advantages they promise themselves, I cannot say, but 

their exertions are really astonishing; and I absolutely expect, if they continue as they 

begin, that in the space of six months the officers will have a track in cultivation more 

than equal to a third of all that has ever been cleared in the colony. As I am aware they 

are at this time the only description of settlers on whom reliance can be placed, I shall 

encourage their pursuit as much as is in my power.
184

 

 

Farming proved to be one of many ways in which the officers of the New South Wales Corps 

were able to profit through the use of convict labor.  

The product that was most in demand in the colony was rum, and with their monopoly on 

trade and commerce generally, the New South Wales Corps was able to dominate the market. 

The ubiquitous presence of rum in the colony served as a substitute for hard currency which was 

in short supply. Any convicts who worked outside of their normal hours of labor were paid in 

rum, and though an economy based on spirits was morally questionable in a penal colony, 

Governor Grose turned a blind eye to the trade. The dubious practice eventually earned the 
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regiment the nickname, “the Rum Corp,” a testament of their ignominious service as the jailers 

of a penal colony in the antipodes.
185

  

But spirits were not the only way the officers and soldiers of the New South Wales Corps 

were able to turn a profit. An enterprising Lieutenant named John Macarthur envisioned the vast 

continent as an economic analogue to Britain’s pastoral industry, only on a much grander scale. 

Macarthur, a distant ancestor of the American General Douglas MacArthur who was 

headquartered in Brisbane during World War II, jointly purchased some of the first sheep 

imported into the penal colony, along with the Reverend Samuel Marsden. These sheep 

happened to be Merinos, which were known for their luxuriously prized wool. Macarthur 

believed wool had the potential to be an excellent item to export. Unlike most other agricultural 

products which could not last the journey to distant overseas markets, wool was light weight, 

would not expire, and could easily make the voyage back to England. With a never-ending 

supply of convict laborers to shepherd over the flock, pastoralism eventually became one of the 

dominant industries in colonial Australia.
186

 

Though Grose’s expansion of the New South Wales Corps’ power was an obvious 

conflict of interest, his successor, Governor John Hunter argued that there was real improvement 

in the state of the colony. Hunter praised the work of the Corps in a letter to the Duke of Portland 

in 1795. He suggested that, “The number of convict labourers allowed by Lieut.-Governor Grose 

to the civil and military officers, who have farms, appear to me to have been the principle means 

                                                
185

 C. M. H. Clark, A History of Australia, Vol. 1: From the Earliest Times to the Age of 

Macquarie (New York: Cambridge University Press), 150; Frank G. Clarke, The History of 

Australia (Westport, CT: Greenwood Press, 2002), 26-27. 
186

 Though wool eventually came be the preeminent Australian export in the 19
th

 century, sealing 

and whaling were among the initial industries that propped up coastal New South Wales. See 

Stuart Macintyre, A Concise History of Australia (New York: Cambridge University Press, 

1999), 37-38. 



91 

 

by which this colony has arrived at that state of improvement in which I have found it.” Because 

of the success of the system, he “…therefore, thought fit to continue them, because by doing so I 

see a very fair prospect of the different farmers being soon able to take whatever number they 

can employ off the hands of Government.”
187

  

With both the labor of the convicts at their disposal and the ability to control the rum 

trade, the officers of the New South Wales Corps became a powerful political entity in early 

colonial Australia. Despite the progress the colony had made in the beginning years, succeeding 

governors became gradually more concerned about their power over the colony, leading both 

Hunter and his replacement, Phillip Gidley King to increase their regulation of the rum trade. 

The dispute over the New South Wales Corps’ monopoly on trade gradually drove a wedge 

between the governor who was concerned with the overall effectiveness of the colony as a place 

of punishment, and the New South Wales Corps who were more concerned about profit. Neither 

administration was successful in preventing the soldiers of the New South Wales Corps from 

exploiting their trading position.
188

  

After several administrations failed in their attempts to curb the rum trade in New South 

Wales, the home government selected a new military governor who was thought capable of 

taking on the New South Wales Corps: William Bligh. The former captain of the H.M.S. Bounty 

was no stranger to controversy in the ranks. Bligh arrived in the colony and assumed the role of 

governor in 1806, and it did not take long for relations between Bligh and the New South Wales 

Corps to sour. The new governor quickly became known for chastising the officers of the New 

South Wales Corps, and even for comparing their morals with that of the convicts. He saw New 
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South Wales as a penal colony first, and had no interest in appeasing the officers in their 

inappropriate attempt to climb the social ladder.
189

 

Bligh immediately began cracking down on the rum trade, and provoked such great 

agitation among the officers of the New South Wales Corps, that they led a coup against him in 

what was dubbed, the “Rum Rebellion of 1808.” The bloodless revolt began when the governor 

ordered John Macarthur to be placed under arrested for an unpaid bond.
190

 The feud between 

Bligh and Macarthur had been a longstanding one, as Bligh had tried to revoke a land grant of 

Macarthur’s. Instead of arresting Macarthur, the New South Wales Corps detained the governor 

and put him under house arrest for an entire year.
191

 They formed a new government led by the 

senior officer of the New South Wales Corps, Major George Johnston, who claimed that Bligh 

was arrested “to prevent an immediate insurrection of the people.”
192

 A letter from Johnston to 

the Earl of Liverpool described the charges against Bligh. Johnston accused Bligh of “violating 

private property, and forcibly seizing houses and lands of the colonists without even a colourable 

pretext.”
193

 Upon taking command of the colony, he appointed John Macarthur as magistrate, 

and secretary of the colony, the latter being a position that had not previously existed.
194

 

 The free colonists had mixed feelings about both the New South Wales Corps and John 

Macarthur. Some of them voraciously defended Bligh from his critics, and chastised the Corps as 
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nothing but “smugglers,” or “monopolists.”
195

 Others even suggested that the officers of the New 

South Wales Corps were “living in the most licentious manner imaginable.”
196

 In a letter to the 

Secretary of State for War and the Colonies, Viscount Castlereagh, several colonists attempted to 

wash their hands of the rebellion. They claimed that they could not help Bligh after the coup 

because the officers of the Rum Corps, “threatened all with imprisonment and deprivation of all 

support and indulgence who did not acquiesce with them in their shameful mutiny and 

rebellion.”
197

 According to Henry Fulton, an emancipated convict who had been serving as a 

chaplain in Sydney, some of the settlers were even arrested. “Many loyalists have been 

incarcerated in dungeons on various pretenses––some because they were loath to muster under a 

rebel standard, some for other similar pretenses.”
198

 An anonymous letter confirmed that at least 

some “settlers of good character have been long imprisoned,” and others were transported to a 

subsidiary penal colony at Coal River, the site of the modern day city of New Castle, New South 

Wales.
199

 Worse still was the fact that a government many considered illegal had spread its 

influence through the military court system, even to the point of performing their own executions 

of offenders. The colonists deplored the “condemning and executing males and females, whilst, 

in the judgment of the public, they themselves are more criminal than those they condemned.”
200

 

 In another letter to Viscount Castlereagh, a Dr. Towson noted that “no sooner was Capt’n 

McArthur in office than he used his newly acquired power to harass all those he considered his 

rivals.”
201

 Townson called for more checks and balances in the government: “At the present, my 
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Lord, the respectable settler is a most wretched being. He has no friend except in the Governor; 

and if that Governor is the commanding officer of the regiment, he has no friend at all.”
202

 He 

recommended that the government not even bother to send out any more settlers because under 

they current system “they must return or quit their agricultural pursuits for commercial and fall 

into the impure mass of ex-convict shopkeepers and dealers.” Indeed, he concluded that New 

South Wales was not fit to be a true settler colony as, “this colony is at present only fit for 

convicts and military or other adventurers, who having nothing to lose, generally prosper most in 

ill-governed communities and in time of public calamity, and these in fact it is who alone have 

made fortunes here.”
203

 The military oligarchy of New South Wales, with the power to 

monopolize the currency and trade itself, made the penal colony antithetical to settler 

colonialism.  

Once the Napoleonic Wars began raging in Europe, the British government had more 

important concerns than a group of malcontent soldiers trying to advance their status in the 

antipodean penal colony.
204

 They sent a new governor to replace Bligh, and ordered the New 

South Wales Corps along with Johnston and Macarthur to return to England to stand accountable 

for their actions. Their trial served as a referendum on the purpose of the New South Wales 

colony. At first, Macarthur felt as if the rebels would prevail victorious in the courtroom as he 

noted that “Mr. Bligh’s party are extremely crestfallen.”
205

 In a letter to his wife, he boasted that 

Bligh had few friends in England as he was an “Unhappy miscreant,” and, “his name is never 
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mentioned in this country but with execration.”
206

 His tone gradually changed once the inquiry 

into the rebellion began. In a subsequent letter, Macarthur confided that, “Our counsel give us 

hopes of victory; but I know not what to think.”
207

 He also mentioned that the influential Joseph 

Banks had sided with his friend Bligh, suggesting to Macarthur that perhaps his chances were not 

as good as he had originally thought.
208

 Ultimately, an official report cleared Bligh in his term as 

governor as “no instance of arbitrary power exercised towards any person whatever is 

produced.”
209

 

 His exoneration was commended by the colonists of New South Wales, many of whom 

were at odds with the New South Wales Corps, and the government of Major Johnston. The 

monopoly of the Corps made it extremely difficult for any free settlers to compete, and therefore, 

many were anxious to see the reforms Bligh intended to put in place. Indeed, the colonists even 

wrote to Bligh and one lamented that he was: 

Forced out of the colony on account of your courage, determination, integrity, and 

fidelity to your sovereign in promoting the general good, in opposing smuggling and 

monopoly, in repressing seditious practices, in causing the laws to be executed with 

impartiality, and rendering the rich as well as the poor amenable to them.
210

  

 

In many ways, the settlers saw Bligh as a hero because of his attempts to create a level playing 

field in the colony.
211

 They even went to such lengths as to ask the home government “to restore 

him again as his representative in this territory.”
212

 

The Rum Rebellion of 1808 had profound consequences for the colony and the future of 

convict transportation as a punishment. It was the first decisive event which illustrated the 
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inherent contradictions of convict transportation to the Pacific. If New South Wales was intended 

to be something more than simply a penal colony, it needed settlers whose self-interest would 

extract the most efficient labor from the convict population. In early New South Wales, it was 

the jailers themselves who had aggrandized the most power and ensured their own success 

because of the lack of a large free immigrant population and the monopoly of legal power within 

the colony. The Rum Rebellion also demonstrates the constant tension between the position of 

governor, the supreme legal authority who was responsible for administering the penal colony, 

and the New South Wales Corps who were more interested in advancing their economic position. 

This was a contradiction that became apparent throughout the early period of settlement.  

 After William Bligh was deposed in the coup, it was up to the home government to find 

someone to replace him and restore order to the colony. That unenviable task fell to Lachlan 

Macquarie, a Scot, and major of the 73rd Regiment, the unit dispatched to replace the New South 

Wales Corps. In his orders sent to him by Viscount Castlereagh, Macquarie was directed to 

reverse all the appointments of people who were placed in positions of power, to nullify all court 

proceedings, and reverse all land grants dispersed after Johnston seized power. Additionally, he 

was to focus on several key objectives which were to “improve the morals of the colonists, to 

encourage marriage, to provide for education, to prohibit the use of spirituous liquors, to increase 

the agricultural and stock, so as to ensure the certainty of a full supply to the inhabitants under all 

circumstances.”
213

 Castlereagh pointed out that “the measures hitherto adopted for these ends 

have to a great degree failed, which I must attribute chiefly to the want of example and co-

operation in the higher classes of the settlement.”
214

 By the time of Lachlan Macquarie’s arrival 

in 1810, New South Wales had existed for around 22 years, but the question still clearly lingered 
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over whether it was a penal colony, or a traditional British settler colony with convicts as 

laborers.
215

 

After Macquarie’s installation as governor of New South Wales, the home government 

was anxious to provide more oversight of the antipodean colony. They did this through the 

creation of a special committee to investigate the transportation system to New South Wales. In 

1812, Parliament formed a select committee to audit the British penal system. In their 

investigation of convict transportation, they overwhelmingly approved of assignment, as they 

found that self-interest was a powerful motivating factor in the free settlers’ efforts to take care 

of the convicts: “It is so much the interest of the settlers to keep their servants in good health, and 

to attend to their conduct, that Your Committee have heard no evidence but in commendation of 

their treatment, and of its effects upon their morals and comfort.”
216

 According to the committee, 

assignment worked best when a small number of convicts lived with virtuous and industrious 

free settlers: “Indeed it is most manifest that where two or three convicts are domiciled in a 

family removed from their former companions, and forced into habits of industry and regularity, 

the chance of reformation must be infinitely greater than when they are worked in gangs, living 

with each other amidst all the inducements to vice which such a town as Sidney must afford 

them.”
217

 Another member of the committee argued that the assignment system reformed the 

convicts much more than working for the government. He believed that assignment was 

preferable to the government retaining them because, “the system of indulgences and privations 

at the discretion of the master, according to the good or ill conduct of his servant, a greater effect 
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is likely to be produced upon him.”
218

 They even saw the positive affects of assignment after 

their servitude ended as convicts who had been exposed to the virtue of the free settlers often 

became more virtuous once emancipated. The Select Committee of 1812 concluded: 

On these grounds Your Committee recommend as much as possible their distribution as 

servants and labourers to individuals; and they have observed with much satisfaction, that 

such appears to be the system pursued at present by Governor Macquarie; nor will such 

an arrangement materially increase the expense to Government, or impede the progress of 

its works.
219

 

 

The preference for assignment was a ringing endorsement of Arthur Phillip’s vision of New 

South Wales, but it also signaled the continued confusion over imperial ideology in Australia, as 

the assignment system required free settlers who would have to give up their rights to take 

advantage of cheap convict labor. 

Several years after the Select Committee of 1812 advocated for the expansion of the 

assignment system in New South Wales, the Napoleonic Wars came to an end. The conflict had 

stalled transportation to New South Wales, but once the seas were safe again for commerce, the 

exile of British offenders resumed to the penal colony. As with many wars, an economic 

slowdown followed as demobilization forced many former soldiers into an increasingly 

competitive employment market. With fewer job opportunities generally, rising crime rates, and 

more offenders to transport, the home government struggled to cope with the expensive nature of 

exiling so many convicts to the other side of the world.
220

 In 1817, under the direction of Lord 

Henry Bathurst, the Secretary of State for the Colonies, the government organized an audit of the 

transportation system in order to ascertain whether it could be made cheaper, and better able to 
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deter crime at home. This review had a profound effect on New South Wales, and revealed many 

of the inherent contradictions in the governance of the penal colony.
221

 

 The commissioner who was assigned to audit the effectiveness of the transportation 

system was John Thomas Bigge, a loyal friend of Bathurst and the former Chief Justice of 

Britain’s colony of Trinidad––a slave society. By 1819, when Bigge was tasked to evaluate the 

administration of New South Wales, the political factionalism within the colony had become 

well known even in Britain. The social divisions within the colony became cemented into two 

distinct groups, the “emancipists,” and the “exclusives.” Convicts and their descendants were 

lumped together under the rubric, “emancipists,” typically used to describe transported felons 

who had completed their servitude or were pardoned. Those untouched by the convict stain, 

namely the free settlers and the New South Wales Corps, were termed “exclusives” because of 

both their political power and their self-proclaimed moral superiority. The current governor, 

Lachlan Macquarie, had instituted various reforms meant to support the emancipists, while also 

trying to loosen the control of the exclusives in the colony. Bathurst felt that Macquarie’s pro-

emancipist policies were undermining transportation as a deterrent to crime at home. In a letter to 

Bigge, Bathurst reminded the commissioner of the original purpose of the penal colonies: 

As they were peculiar in themselves, these Settlements cannot be administered with the 

usual Reference to those general Principles of His Majesty, Not having been established 

with any view to Territorial or Commercial Advantages, they must chiefly be considered 

as Receptacles for Offenders.
222

 

 

Bathurst went on to argue that convict transportation was meant to be “sufficiently severe to 

deter others from the Commission of Crimes, and so regulate, as to operate the Reform of the 
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Persons by whom they had been committed.” It was not meant to be a commercial colony such 

as those that were settled in other parts of the empire. The commissioner was to keep in mind 

that “their Growth as Colonies must be a Secondary Consideration… [to] render[ing] 

Transportation an Object of serious Apprehension.”
223

 He argued that in its infancy, New South 

Wales had indeed been a dreaded place, but as time went on, it no longer inspired the terror in 

criminals that it once had.
224

 

 Bathurst was skeptical that New South Wales could be reformed sufficiently to return the 

colony to its original purpose. If Bigge found “that the present Settlements are not capable of 

undergoing any efficient Change,” then he was ordered to consider “the expediency of 

abandoning them altogether as Receptacles for Convicts.” Instead it was preferable to form, “on 

other parts of the Coasts, or in the Interior of the Country, distinct Establishments exclusively for 

the Reception and proper Employment of the Convicts who may hereafter be sent out.” These 

new penal colonies would have “many Advantages,” and “would effectively separate the Convict 

from the Free Population,” as well as providing an outlet where “the labor of forming a New 

Settlement would afford constant means of Employment and that of a severer Description.”
225

 

Above all else, Bathurst stressed that transportation, “must be rendered an Object of real Terror 

to all Classes of the Community.”
226

 Any attempt to do otherwise was contrary to the purpose of 

the punishment. The Secretary of State for the Colonies also hinted of his disapproval of the 

recent reforms adopted by the Macquarie’s administration: 

If therefore, by ill considered Compassion for Convicts, or from what might under other 

circumstances be considered a laudable desire to lessen their sufferings, their Situation in 

New South Wales be divested of all Salutary Terror, Transportation cannot operate as an 
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effectual example on the Community at large, and as proper punishment for those Crimes 

against the Commission of which His Majesty’s Subjects have a right to claim protection, 

nor as an adequate Commutation for the utmost Rigour of the Law.
227

 

 

Thus, Bathurst recognized that the Achilles heel of New South Wales was its inherent 

ideological ambiguity, and that only a true penal colony could serve the original purpose of 

convict transportation: to deter crime at home.  

Bigge arrived in New South Wales in September 1819, and spent the next four years 

preparing his comprehensive and damning evaluation of the transportation system. His 

recommendations in the reports revealed his disdain toward the policies of Macquarie with 

whom he had butted heads on several occasions. Their quarrels began early on when it became 

known to the commissioner that Macquarie intended to make William Redfern, a doctor and 

emancipated convict, a magistrate. Bigge felt compelled to insist that Macquarie not appoint the 

emancipist, as he argued that it sent the wrong message to the free settlers, and propelled Redfern 

to a station higher than he deserved. Indeed, he argued that, “The elevation of these persons to a 

rank in society which they never possessed, and for which, without meaning any reflection upon 

them, their manners gave them no kind of claim, has not been productive to them of the benefits 

that were contemplated.”
228

 In appointing Redfern as magistrate, Bigge believed Macquarie was 

also undermining the ability of convict transportation to deter crime at home. For if a convict 

could be transported to New South Wales, and become part of the colonial elite, what reason did 

an offender have to fear exile to the antipodes? 

Macquarie however, firmly believed that upon the completion of their sentence, 

emancipated convicts who were well mannered and well behaved, need not suffer from the 

perpetual stigma of the convict stain. Macquarie explained that on his arrival he found that there 
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were many convicts who had been, “sustaining unblemished characters since their emancipation, 

but [were] treated with rudeness, contumely, and even oppression, as far as circumstances 

permitted, by those who had come out free,” and that these free settlers, “viewed with illiberal 

jealously the honest endeavors of the others to attain and support a respectable station in 

society.” Therefore the governor felt that he needed to, “counteract this envious disposition in 

one class, by admitting, in my demeanor and occasional marks of favour to both, no distinction 

where their merits, pretentions and capacities were equal.”
229

 In a letter to Bigge on the 

appointment of Redfern, Macquarie reminded the commissioner that, “You already know that 

above Nine-tenths of the Population of this Colony are or have been Convicts, or the Children of 

Convicts,” but Bigge has still, “Yet perhaps to learn that these are people who have Quietly 

submitted to the Laws and Regulations of the Colony.”
230

 To Macquarie, New South Wales was 

foremost a penal colony, and though some free settlers may have made important contributions, 

it was primarily the convicts and the emancipists who were responsible for turning the colony 

into the flourishing society it had become. In his correspondence to Bigge, he reminded the 

commissioner that it was the convicts who had built New South Wales: 

These are the Men who have tilled the Ground, who have built Houses and Ships, who 

have made wonderful Efforts, Considering the Disadvantages under which they have 

Acted, in Agriculture, in Maritime Speculations, and in both Moral and political (at least 

since their Arrival here) in the opposite Scale to those Free Settlers.
231

 

 

The governor’s influence consequently acted as a way of insuring that the stigma of conviction 

was limited only to those currently serving their sentence, and would not spill over upon future 

generations.  
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 Under pressure from Commissioner Bigge, Macquarie felt the need to explain his 

governing philosophy to Lord Bathurst directly. In his correspondence, he argued that the spirit 

of the law meant that an emancipated convict should be considered free and, “in All Respects be 

Considered on a footing with every other Man in the Colony, according to his Rank in Life and 

Character.” To treat a free person otherwise was nothing less than, “a Disrespect to the Laws.”
232

 

The governor attempted to explain to Bathurst that the social and economic distinctions that have 

pervaded colonial life in New South Wales were largely a method of perpetual subjugation based 

on criminal history. The free settlers wanted to keep the emancipated convicts and their 

descendants in a kind of caste society based on ones past deeds, or even those of their ancestors. 

Macquarie pointed out that the free settlers were often not exemplars of virtue themselves and it 

should be kept in mind that, “in Coming to New South Wales they Should Consider that they are 

Coming to a Convict Country, and if they are too proud or delicate in their feelings to associate 

with the Population of the Country, they Should Consider it in time and bend their Course to 

some other Country.”
233

 In sum, a free person immigrating to a true penal colony must inevitably 

sacrifice some of their rights for the greater good of the punishment and reformation of the 

convicts. The governor also astutely pointed out that, “The Free Settlers, who have Come out as 

Adventurers, have never felt their Dignity Injured by trading in every way with Convicts, even 

while they are such, but, further than it suits their Interest to have Intercourse with them, they 

would rather be excused.”
234
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 Macquarie believed that New South Wales had reached an important crossroads. Was 

New South Wales going to be a penal colony, or a settler colony with convicts? Only the home 

government could make this decision: 

It therefore remains for His Majesty’s Government to Consider Whether they wish the 

Internal Policy of this Colony to be so Conducted, as to please the Minds of the 

Generality of Free Persons Coming to Settle in it as Such, or Whether they wish so to 

Construct it as to hold out the greatest possible Rewards to the Convicts for Reformation 

of Manners, by Considering them, when this is the Case, in every way entitled to the 

Rights and Privileges of a Citizen, who has never Come under the Sentence of 

Transportation.
235

 

 

Macquarie’s direct appeal to Bathurst was largely unsuccessful, and when Bigge’s reports on 

New South Wales were released, they were nothing less than a calculated indictment of the way 

transportation had been carried out under Macquarie’s administration. 

 Bigge’s testimony revealed a myriad of problems with transportation under Macquarie. 

He claimed the punishment was ineffective as a method of deterring crime at home, and 

recommended several ways to address this. After giving ample consideration to the way the 

conditional pardon and tickets-of-leave were used in the colony, he blamed Macquarie for being 

too lenient in his distribution of pardons, and argued that they should be used more sparingly. He 

was also in favor of expanding the retransportation of offenders, whereby convicts who had 

arrived in New South Wales would be sent to another site where the labor and discipline was 

notoriously harsher. Bigge recommended creating a more leveled experience for the convicts. 

Under Macquarie and other governors, skilled convicts were often retained by the government 

for the purpose of building infrastructure, while unskilled convicts were usually assigned to the 

free settlers. Showing preferential treatment to some convicts over others made transportation 
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less severe, and therefore guaranteeing everyone was obligated to perform hard labor would be a 

more effective deterrent to offenders back home.
236

  

 He also argued that the punishment was going to continue to be a financial burden on the 

home government for the foreseeable future. A true penal colony was necessarily going to incur 

great expenses in “the support of the civil, military and marine establishments, and also in 

victualing, for a certain period, free settlers, their families, and convict labourers.”
237

 The great 

number of incoming convicts after the Napoleonic Wars also caused difficulties for the 

assignment system, as the commissioner estimated that only as little as 1/8 could be offloaded to 

free settlers.
238

 Bigge described the labor of the government convicts as being, “in its nature 

purely coercive,” and therefore “they derive no advantage from it.”
239

 The government convicts 

also worked under the task system which Bigge believed to be inefficient, as “more of loss 

incurred by the careless manner of performance, than advantage gained by its accelerated rate,” 

and this “coercive labour, although operating as a punishment, becomes an instrument and a 

pretext for vexation and oppression.”
240

 Additionally, the commissioner felt that their close 

proximity to one another only encouraged further vice, and advocated that they be assigned and 

used in more rural areas. Bigge believed the pastoral economy could solve this problem, as this 

type of work would keep convicts from congregating in urban areas, while simultaneously 

lowering the cost of transportation by outsourcing their care to the free settlers.
241
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 Ultimately, Bigge’s inquiry had a profound effect on the future governance of New South 

Wales. After the publication of his reports, many of the commissioner’s suggestions for reform 

were taken into serious consideration by Parliament. The result was the passage of the New 

South Wales Act of 1823.
242

 This legislation was designed to ensure multiple checks and 

balances, both within the colony and between New South Wales and the home government. 

Bigge recognized that the position of governor in a penal colony was unlike any other political 

office in the empire. The reason that Macquarie had been able to reform New South Wales so 

contrary to the way the metropole had desired was because the governor was the sole legal and 

constitutional authority in the colony, a kind of enlightened despot whose decisions were never 

reviewed by higher authorities. The New South Wales Act sought to limit the power of the 

governor in several ways. First, it divided legal authority in the colony by rendering Van 

Diemen’s Land a new and separate penal colony. It set up Supreme Courts in both New South 

Wales and Van Diemen’s Land which were able to act as a check against the governor’s powers. 

Finally, the act stipulated that henceforward New South Wales would have a legislative council, 

which would make recommendations to the governor. These new institutions were not 

necessarily designed to be incremental steps in converting the penal colony to democracy. 

Instead, they were intended to do essentially the opposite by limiting the power of the governor 

from giving too many concessions to the convict population. In order to make sure that the 

governor could no longer interfere with the metropole’s intended purpose for the colony, the 

home government also required that all new laws, and all pardons be approved by members of 

the British state, whether that was the Secretary of State, the Privy Council, or by Parliament 
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itself. But by introducing free institutions, the metropole only further blurred the lines between 

penal colony, and settler society. The New South Wales Act enflamed the struggle to define a 

colonial identity and subsequently was an important factor for the collapse of convict 

transportation itself in the following decades.
243
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CHAPTER FIVE 

THE DECLINE OF CONVICT TRANSPORTATION 

By 1824, it was largely acknowledged by the home government that exile to New South 

Wales was not having the desired effect. Commissioner Bigge’s reports revealed that the 

colony’s dual purpose, as both a penal colony and a free settler colony, had systemically 

undermined transportation as a useful punishment for Britain’s felons. Bigge’s recommendations 

influenced the passage of the New South Wales Act of 1823, but instead of resolving the 

colony’s identity crisis, this legislation ignored it. This chapter argues that Britain’s muddled 

imperial ideology was paramount in the decline of convict transportation. In the 1830s, a new 

wave of free settlement in Australia caused a political crisis in which both the metropole and the 

periphery were forced to reevaluate New South Wales’ raison d’etre. Thus, the advent of free 

institutions was not inevitable, but was rather symptomatic of two competing imperial ideologies 

of colonialism: One free, the other unfree. By the 1850s, anti-transportation sentiment had 

peaked in the empire, and culminated in an organized movement that rejected the validity of 

penal colonialism. 

At the heart of this debate was the issue of land distribution in colonial New South 

Wales. Commissioner Bigge believed that the patronage exercised in the granting of land was 

one reason why New South Wales had stagnated financially. Therefore, the commissioner 

proposed altering the way land was distributed in the colony in order to both limit the power of 

the governor, and also to maximize the value of crown lands. Instead of land being granted by 
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the governor in large parcels, Bigge recommended that land be sold in the penal colony. 

Remarkably, no land in Australia had ever been sold before 1824.
244

  

By the mid 1820s, the distribution and control of land had become an important issue in 

New South Wales. After the arrival of Macquarie, spirits were heavily taxed and regulated, 

forcing many of the exclusives into other industries. In 1813, William Charles Wentworth, 

Gregory Blaxland and William Lawson, began exploring the region beyond the Blue Mountains, 

and found vast plains perfectly suited to the expansion of pastoralism into the interior of New 

South Wales. Almost overnight, the infant pastoral industry which had begun under John 

Macarthur, blossomed into a full fledged commercial enterprise. The exclusives and the free 

immigrants who had been allocated convict servants seized the opportunity to expand their 

flocks into this fertile grazing land. This dramatically changed the nature of convict labor in the 

colony, by moving it further from Sydney and Parramatta, and outside the practical legal 

boundaries of the state. The itinerant nature of shepherding made it very difficult for the colonial 

government to keep track of land use. Squatters temporarily occupied one area until their sheep 

cleared it and moved on to another with little regard for who owned the land their flock was 

grazing on. Consequently, the pastoral industry made it extremely difficult for buyers to lock 

themselves into one area, and undermined Bigge’s plan for selling land in New South Wales. 

The advancement of pastoralism changed the economic landscape of Australia as some scholars 

estimate that by 1850, over 40 million pounds of wool had been sent to England.
245

  

 The home government was also eager to change the land distribution policies of New 

South Wales. In the 1820s, Britain was overpopulated and once again looking for an escape 
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valve to shed its excess population. Colonization movements began to appear throughout the 

decade, and competing plans emerged which promised to solve this problem while reforming 

imperial administration and finances. By 1831, Frederick John Robinson, the Colonial Secretary, 

had instituted reforms meant to stimulate immigration to New South Wales. Known as the Ripon 

Regulations after Robinson, the Earl of Ripon, these measures were used to relieve Britain of its 

surplus population by funding the cost of passage to New South Wales for free settlers. The 

Ripon Regulations would subsidize their journey by using proceeds from the sale of crown lands, 

which were auctioned off at a set price of 5 shillings an acre for 640 acre lots. The new rules 

were meant to concentrate settlement and make the land more valuable, but the reality of the 

pastoral economy undermined this intent.
246

  

The origins of this new policy of expanding settler migration through the sale of crown 

lands are very complex. Some historians believe that it was the influence of Edward Gibbon 

Wakefield, who was able to convince the government that the sale of land in New South Wales 

would be mutually beneficial to both the center and the periphery. Wakefield, an enigmatic and 

ambitious character, had grown up and married into relative wealth, but was unsatisfied with his 

social status. In 1826, Wakefield and his brother William kidnapped a wealthy heiress, 15-year-

old, Ellen Turner, in an attempt to extort money from her family. The following year, the two 

turned themselves over to authorities in London and were sentenced to three years in prison at 

Newgate. While incarcerated, Wakefield had plenty time for reflection, and began thinking about 

ways in which he could salvage his name. Though he had never been to Australia, he began 
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acquainting himself with the antipodean colonies, and eventually saw their potential as a 

destination to relieve Britain’s excess population.
247

 

In 1829, Wakefield’s Sketch of a Proposal for Colonizing Australasia, &c. &c. &c. was 

published, outlining some of his ideas to reform imperial administration and land policy. He 

proposed several innovations meant to increase the value of land, and fund emigration to the 

colonies. He argued for a 10% tax upon the rent of land, which he believed was necessary to 

increase its value and concentrate the population. The proceeds of which would completely 

subsidize the cost of the voyage for free laborers wishing to immigrate to New South Wales. He 

explained the plan thusly: 

But I must now state, that one main object of the proposed measure is to render land dear, 

and labour cheap, in all the Australian settlements––dear, and cheap, I mean, as 

compared with the usual price of land and rate of wages in the colonies. The end sought 

by such comparative dearness of land and cheapness of labour, is the greatest division of 

labour; the greatest production; the utmost excess of production over consumption; the 

greatest accumulation of wealth––in other words, the utmost prosperity of the colony––

the greatest progress of colonization.
248

 

 

Wakefield’s proposal was brilliant in its simplicity. He even specified who should be eligible to 

have their voyages subsidized, arguing for a balance between the sexes, and that the relatively 

young and healthy be sent over. One of the benefits of his plan was “to cause a superior class of 

persons to settle in the Colony; and to make the social condition of the Colony something like 

that of the mother country.”
249

 This suggests that Wakefield was interested in ridding New South 

Wales of the stigma of its penal heritage, and through immigration the home government could 

transform the colony into a settler society. He concluded his pamphlet by contending that his 

plan would “bind together the Colony and the mother country by a complication of mutual 
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interests, by a moral chain, which never could be broken, whilst the waste land of the Colony 

should be treated as a gradual addition, though distant, to the territory of the mother country!”
250

 

In other words, Britain’s possessions in Australia were more valuable as settler colonies than 

penal colonies.  

Wakefield was in a unique position to argue for a repurposing of Britain’s antipodean 

colonies. Having spent several years in prison, Wakefield crossed paths with many offenders 

sentenced to transportation. His experiences had obviously influenced his plans for settling New 

South Wales. In testimony before Parliament’s Select Committee on Secondary Punishments in 

1831, Wakefield revealed “I do not now remember a single instance in which a prisoner 

appeared to me to be deeply affected by the prospect of being transported to the colonies.” Not 

only were convicts not afraid of what awaited them in Australia, Wakefield even suggested they 

looked forward to their punishment: “When I examined any prisoner I found his mind bent upon 

the colonies, when he expected to go there, and bent upon attaining a degree of wealth and 

happiness, such as he had no prospect of attaining in this country.”
251

 Such an attitude suggested 

that transportation had lost much of its terror, and needed to be replaced by something more 

effective. 

How much Wakefield influenced the Ripon Regulations is a matter of some scholarly 

debate.
252

 Nevertheless, what cannot be denied is that the sale of land and encouragement of free 

immigration fundamentally changed the ideological purpose of New South Wales. How could 
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transportation ever be the terrifying deterrent that the British government wanted if it was also 

supposed to entice free settlers to live there?  

This was the inherent contradiction that emerged because of the Ripon Regulations, which 

signified a critical turning point in the history of the British Empire. The Ripon Regulations 

solidified the exclusives place in society by ensuring that the convicts would no longer receive 

land grants after their emancipation, effectively weakening their ability to climb up the social 

ladder, and undermining the established hierarchy. In the span of a single decade, between 1831 

and 1841, nearly 100,000 free settlers immigrated to Australia under Ripon’s scheme.
253

 

 The 1830s were a remarkable turning point for convict transportation as it came under 

attack from all vantage points. For the first time, arguments had to be made in defense of 

transportation, particularly when the penitentiary movement was gaining momentum across the 

Atlantic World. Just one year after the passage of the Ripon Regulations, a scathing attack on 

transportation was published in Thoughts on Secondary Punishments… (1832). The pamphlet 

was written by Reverend Richard Whately, the Oxford educated Archbishop of Dublin who had 

never been to Australia.
254

  He argued that because transportation had existed for so long, it had 

become ingrained into British culture, and people were thus blind to new possibilities opened by 

the birth of the penitentiary movement. Whately contended that transportation was so ineffective 

at deterring criminals that he believed they saw it as “either a very slight punishment, or a 

reward.”
255

 This was largely because life as a convict in New South Wales guaranteed food, 
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clothing, and shelter, which many free Britons were unable to attain themselves. Whately even 

speculated that instead of deterring crime, it likely contributed to it: 

If a poor man is convinced (we wish the supposition were impossible and inconceivable) 

that a trip to Botany Bay would be the best thing that could befall him, he may be even 

tempted by such a belief to steal a sheep in the hope of a free passage, and to run the risk 

of being sent to the hulks instead.
256

 

 

Thus Whately firmly believed that transportation could not be an effective punishment against 

crime, especially when offenders believed they would be “carried to a country whose climate is 

delightful.”
257

 There they would have:  

all the necessaries and most of the luxuries of life;––that they have a certainty of 

maintenance, instead of uncertainty; are better fed, clothed, and lodged, that (by honest 

means) they ever were before; have an opportunity of regaling themselves at a cheap rate 

with all the luxuries they are most addicted to;––and if their conduct is not intolerably 

bad, are permitted, even before the expiration of their term, to become setters on a fertile 

farm, which with very moderate industry they may transmit as a sure and plentiful 

provision to their children.
258

 

 

Not only were they living a higher quality of life than free people in Britain, but their 

descendants could also reap the benefits of owning land. In fact, he quoted one letter of a convict 

who had written to his family in Britain claiming that “I never was better off in my life!”
259

 

 According to Whately, transportation had become nothing more than a “system of 

riddance,” one in which “fresh offenders would immediately rise.”
260

 He recommended the 

complete abolition of transportation and its replacement with the penitentiary. He argued that the 

penitentiary system was far superior because of the diversity of punishment within each 
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particular prison. Whately believed each penitentiary was like its own laboratory, trying to 

reform offenders in their own way, whereas transportation was a uniform punishment of exile. 

He was also critical of Governor Macquarie, for the Reverend believed that Macquarie 

misunderstood the primary purpose of punishment: not to reform offenders, but to deter crime at 

home. Under Macquarie’s “benevolent yet mistaken view of the penal end of transportation,” 

emancipated convicts were given too much consideration.
261

  Whately suggested that it was 

absurd to think that the penal colony of New South Wales added any value to the empire, as it 

“[is] surrounded by a fringe, as it were, of colonies of half-castes, consisting of a mixture of the 

blood of the most debased of savages, with that of the more refined and intelligent scoundrels of 

civilized society.”
262

 He concluded by ridiculing New South Wales as nothing more than a 

“paradise of felons,” one which did not deter crime in Britain in the slightest.
263

 

 Whately’s critique of penal colonies, and convict transportation did not go unanswered. 

The next year, a response was published entitled Observations on Secondary Punishments 

(1833), written by Colonel George Arthur, the Lieutenant Governor of Van Diemen’s Land. 

Arthur was a career soldier, who had been awarded the rank of Lieutenant Colonel after being 

assigned as the Commandant of British Honduras in 1815. He was appointed the Lieutenant 

Governor of Van Diemen’s Land in 1823, and by the time he wrote his response to Whately, had 

over a decade of experience managing the convict system there. Known for his prickly 

demeanor, he was a meticulous record keeper and was personally involved in almost every facet 

of the punishment of transportation in his colony. Arthur wrote a cutting critique of Whately’s 
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pamphlet in which he scoffed at the Reverend for audaciously passing judgment about an 

institution he had never actually witnessed firsthand.
264

  

 Arthur started by backhandedly forgiving the inaccuracies portrayed by Whately, which 

he attributed to “the distance of these colonies from England, and the consequent difficulty of 

obtaining accurate statements of facts.”
265

 Dismissing the Reverend’s wholly academic 

arguments, he contended that the information “which I have derived from long experience,” 

would prove the true state of the penal system in Australia.
266

 The Lieutenant Governor 

challenged almost all of the major points presented in Whately’s pamphlet, and even went as far 

as accusing him of not understanding the fundamental causes of crime.
267

 He argued that fear of 

punishment did not deter people from committing crimes. Rather, offenders committed criminal 

acts because “these men are incapable of gaining a livelihood except in their own avocation… 

the only means by which they can obtain their subsistence.”
268

 Arthur contended that criminals 

also learned by example, and one way to diminish crime was “to remove the example of crime,” 

through transportation.
269

 The most serious recidivists who committed the worst crimes were 

essentially “kept in perpetual slavery.”
270

 In fact, Arthur estimated that perhaps only as few as 2 
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convicts out of 100 ever returned to England, a statistic which suggested that once exiled, 

England was relieved of 98% of these criminals for all time.
271

  

 Arthur explained that transportation was indeed severe enough to be an effective 

deterrent at home. He contended that for convicts, “the dread of his master’s frown is to him, 

what the drawn sword was, over the head of Dionysius courtier!”
272

 Any accounts which claimed 

a better life awaited those transported to Australia were fabricated, or had an agenda. At least 

some men had written them to entice their family to come over so that they would “be assigned 

to their wives.”
273

 Arthur did not deny that some convicts had made a good living for themselves, 

but suggested that it was despite the fact that they were transported to Australia and not because 

of it. Those reformed and industrious emancipists should be considered “an ornament to the 

country.”
274

 As for the reforming element of transportation, Arthur claimed that it was 

unparalleled by any other form of secondary punishment, as in Australia “property is as safe as 

in England,” despite the fact that the majority of the population either were at one time convicts, 

or the descendants of convicts.
275

 Arthur also attacked Whately’s vague plans for substituting 

other punishments for transportation. One of those suggested by Whately was to send convicts to 

reclaim land in Ireland by draining peat bogs. Arthur was dumbfounded that Whately would 

suggest simply substituting one place of exile for another.
276

 

Reverend Whately seemed to have been surprised by Arthur’s critique of his pamphlet, 

and decided that a response was necessary in order to vindicate the veracity of his ideas and to 

preserve his honor. Whately’s reply to Arthur came in the form of Remarks on Transportation, 
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And on a Recent Defence of the System… (1834), in which he asserted that Arthur’s “attempt to 

vindicate the system of transportation be, as it appears to me to be, a total failure.”
277

 The 

Archbishop’s response to Arthur was much more refined than his original critique of 

transportation, and in this iteration, Whately charged that the whole project of exile was 

inherently flawed. He came to this conclusion through simple deductive logic, and argued the 

penal colony and the metropole had opposing understandings of the purpose of the punishment. 

This led Whately to suggest that, “the benefit of the Mother-Country and that of the Colony… 

[are] totally incompatible with each other.”
278

 While the metropole was relieved of its offenders, 

the penal colony would forever be an economic and moral burden on the empire:  

The very system of a penal Colony contains in itself, considered as a mode of 

punishment, a principle of self-destruction: because it not only aims (as I have already 

pointed out, and as one of its present advocates acknowledges) at two objects essentially 

at variance with each other, but also has a constant tendency, in practice, to sacrifice the 

more important of these two objects, to the incidental and subordinate one: I mean the 

efficiency of the Penalty, to the prosperity of the Colony.
279

 

 

Because of the assignment system, transportation put the power of reform not in the hands of the 

government, nor even anyone with experience in reforming offenders, but rather in the hands of 

self-interested free settlers. Were the British to trust these people in punishing these convicts 

above ensuring their own prosperity?
280

 

The colonial government was also self-interested, and Whately could not believe that any 

governor would put the punishment of offenders above the financial prosperity of the colony. 

This led Whately to conclude that “We can seldom expect to find a Governor (much less a 

succession of Governors) willing, when the choice is proposed of two objects at variance with 
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each other, to prefer the situation of Keeper of a House of Correction, to that of a Governor of a 

flourishing Colony.”
281

 While Arthur tried to cast doubt on any accounts that portrayed convicts 

having it easy in Australia, Whately did the opposite by suggesting that accounts which 

emphasize severity there may have been exaggerated just to hide how luxuriously the convicts 

were living.
282

 Referencing Alexis De Tocqueville’s admiration of the American penitentiary 

system in his On the Penitentiary System in the United States and its Application in France 

(1833), Whately suggested that Britain’s adherence to transportation also ran the risk of making 

it “the scorn of the civilized world.”
283

 Ultimately, the Archbishop saw transportation as a 

punishment that rewarded offenders, that allowed them to climb the social ladder when other 

virtuous Britons could not, that enriched the free settlers of Australia, while leeching capital from 

the treasury back home. 

The debate had clearly escalated and Colonel Arthur felt compelled to respond in another 

pamphlet, entitled Defence of Transportation. In a Reply to the Remarks of the Archbishop of 

Dublin (1835). Arthur began by boldly attacking the ethics of the Archbishop. He said that he 

was “not merely, as you have styled me, an “advocate” of Transportation, but of humanity,” 

suggesting that Whately’s draconian theories of punishment were in fact, inhumane. If one had to 

choose between leniency and severity, Arthur argued it was the former which was more likely to 

reform the convicted felon. He contended that Whately’s pamphlets emphasized the extremes, 

and that in reality, masters who had been assigned convicts were not overly lenient, nor overly 

severe but were usually somewhere in the middle.
284

 Arthur also reminded the Reverend that the 
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magistrates courts were heavily responsible for keeping a check on the undue influence of 

masters, and thus “A system of checks, and counter checks, is in truth, in continual operation.”
285

 

He also asserted that if the penitentiary were to replace transportation, it would increase 

recidivism in Britain because ones criminal history would be a permanent stigma to finding 

future employment. In Australia however, this was not the case as the disgrace of a criminal 

background was lessened in a penal colony where labor was always in demand.
286

  

Arthur added that deterrence should not be the only factor considered when punishing 

offenders, for “To raise the criminal from moral degradation––to present to him the utmost 

facilities for evincing repentance here, and for promoting his happiness hereafter, are duties 

directed by the best feelings of our nature, and enjoined by the sacred obligations of 

Christianity.”
287

 Britain could not deter crime simply by increasing the severity of punishment at 

home or abroad. Instead, it must look at the root cause of crime, which Arthur believed was: 

the result of circumstances connected with the unequal distribution of property in 

England––and with the consequent misery of the lower orders. A large proportion of the 

perpetrators of crime, therefore, may be the victims of the circumstances in which they 

have been placed, and of the example which has been presented to them.
288

 

 

But how could Whately even know the reality of convict transportation when he had never seen 

it in practice? Arthur once again chided the Archbishop for claiming to know anything about the 

punishment when he had no experience in seeing it first hand.
289

  

 The debate between Whately and Arthur reveals how controversial convict transportation 

had become by the mid 1830s. By 1837, even the British government itself started to have 

reservations about its future. That year, a Select Committee was formed in Parliament for the 
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express purpose of auditing the transportation system. The committee was chaired by William 

Molesworth, a young Radical serving in the House of Commons, who was a disciple of the 

prison reformer Jeremy Bentham and the great abolitionist politician William Wilberforce. In 

chairing the committee, he may have seen himself as a reformer in the same vein as his 

intellectual mentors, as he led the Select Committee in a quest to reveal the faults with convict 

transportation. One of the chief criticisms the Select Committee had of Transportation was its 

lack of uniformity in punishing offenders. Some convicts were caught up in a brutal kind of 

slavery, while in other situations convicts were better fed and better clothed than free 

Englishmen. Thus, “no description can convey an adequate idea to that class in whom 

Transportation ought to inspire terror.”
290

 The Committee argued that the wide range of reported 

experiences tended to undermine transportation as a deterrent and therefore weakened the entire 

criminal justice system: 

Now, the mind of a person disposed to commit a crime is precisely that of a gambler; he 

dwells with satisfaction on every favourable chance, overlooks every adverse one, and 

believes that that event will happen, which is most in accordance with his wishes. He 

hopes, that if he commit a crime, he will escape detection; that, if detected, he will escape 

conviction; that if convicted, he will be pardoned or get off with a few years in the hulks 

or Penitentiary; that if transported, he will be sent to New South Wales; that if sent to 

New South Wales, he will be as well off, as are some of his acquaintances, and make a 

fortune.
291

 

 

According to the Select Committee, not only was transportation not a deterrent, but it also was 

unable to reform the convicts exiled to Australia. It painted a picture of a society where 

drunkenness, prostitution, and homosexuality proliferated, where men were emasculated by 

having to do women’s work, and where children often took up the criminal behavior of their 

parents. Instead of reforming convicts, crime flourished, as bushrangers living on the frontier 
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plagued the virtuous free immigrants living in the colonies.
292

 They eventually recommended 

abolishing transportation largely because “the uncertainty of the punishment would destroy its 

effect, and prevent the suffering, which in many instances is inflicted, from producing 

apprehension.”
293

 In its place they advocated for the adoption of the penitentiary system, which 

they believed would inspire more terror in criminals, and would also be cheaper than sending 

convicts to Australia.
294

  

 Historians generally see the Molesworth Committee as the beginning of the end of 

convict transportation. Chronologically this makes some sense considering the committee 

recommended abolition in its official report in 1837-1838, and transportation was effectively 

abolished to New South Wales in 1840. But there are some fundamental problems with crediting 

the Molesworth Committee with ending transportation. According to one scholar, John Ritchie, 

the Molesworth Committee may have intended to come to this conclusion from the very 

beginning, as apparently Molesworth himself selected who would give testimony, and coached 

them on what they would say to the committee. Therefore, it appears that the report was less 

about whether convict transportation was objectively an effective punishment, but rather what 

kind of political statement could be made about such a system.
295

 The committee was tasked with 

investigating the transportation system and even though the committee recommended abolition 
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in 1838, the number of people sentenced to transportation at the Old Bailey actually increased 

between the years 1838 and 1840.
296

 Additionally, scholarship that emphasizes the influence of 

the Molesworth Committee on the end of transportation tends to stress the needs of the home 

country and ignore the greater context of what was happening in the colonies.  

 In a time when convict transportation was becoming more closely scrutinized, the decade 

of the 1830s also saw the rise of a movement within Australia to introduce free institutions. A 

new generation of Australians had grown up in a penal colony which lacked the very basic 

democratic institutions that they believed they were entitled to as free British subjects. By 1831, 

calls to reform the government of New South Wales began to appear in London. That year, an 

anonymous pamphlet, entitled Remarks with Reference to the Introduction of Trial by Jury… 

stressed that New South Wales was no longer simply a dumping ground for Britain’s felons. The 

author admitted that at one time, it seemed that free institutions would not be appropriate 

considering “the original constitution of their community,” as New South Wales had been 

founded as a penal colony.
297

 During that era, it was necessary to have a military government in 

order to maintain and police the convicts. But this changed over the course of time as the 

children of transported convicts grew up technically free, and new free immigrants began to 

enter the colony. While the colonists were given a legislative council to help balance the power 

of the governor in 1824, more often than not the council, which was appointed by the governor, 

simply acquiesced to his wishes. The author argued that free Australians deserved the same 

rights as those living in the rest of the empire: 
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But if it should appear that the proportion of free is considerably greater than that of 

convict residents, and that the major part of such free residents are Emigrants who have 

been induced to quit their native land in expectation of enjoying the birthrights of 

Englishmen, surely the invidious distinction should be withdrawn, and New South Wales 

placed on an equal footing with all the other foreign possessions of Great Britain.
298

 

 

The Australians saw themselves as second class subjects in the empire, as other colonies had free 

institutions, even some as close as the Swan River settlement in Western Australia. The author 

argued that they were “Loyal to their King, and faithful to their Country, the Australians desire 

but an equal participation with other colonists in the advantages of the British Constitution, as 

prayed for in the subjoined Petition.”
299

 And in Australia, “two generations have been born and 

have grown to manhood in a colony in which the British Constitution is only known by 

report.”
300

 The author contended that the lack of trial by jury and a duly elected legislature were 

restricting the colonists from reaching their economic potential, as the absence of these basic 

institutions prevented more settlers from immigrating. The pamphlet even used the same 

argument that the Americans employed during the Revolution, that they were being taxed 

without representation. The author stated that “a people sufficiently ripe for taxation to such an 

extent are also sufficiently matured to know how best to impose their own burdens, and to 

appropriate the revenues raised upon their own industry.”
301

 Because New South Wales was a 

penal colony, they were being taxed at rates higher than any of Britain’s other colonies to 

maintain the machinery needed to run such a settlement. The pamphlet even cited some earlier 

governors including Hunter and Bligh, who had both recommended the introduction of some 

democratic institutions as early as the first decade of the 19
th

 century.
302
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 Under the leadership of W. C. Wentworth, the son of a convict, the emancipists lobbied 

both the colonial and home governments for what they believed were their rights as free 

Englishmen: trial by jury and an elected legislature. Wentworth, who had studied as a lawyer in 

England, helped found The Australian newspaper, and the Australian Patriotic Association which 

became the mouthpiece for the emancipist movement.
303

 The Australian Patriotic Association, or 

APA, was an important lobbying group that sometimes had goals which seemed to contradict 

one another. For example, the APA continuously lobbied for both the introduction of free 

institutions, and the continuation of convict transportation. In several published letters the APA 

tried to convince Parliament that transportation, though flawed, had successfully reformed the 

convict population of New South Wales. Indeed, “as a penal system… nothing can surpass its 

beneficial results, whether in respect to the reformation and general welfare of the convict 

himself, or its tendency to prevent contamination, and reduce the amount of crime in the parent 

colony.”
304

 They argued that New South Wales’ reputation would improve “as soon as the real 

state of this Colony becomes better known.”
305

 They even suggested that if transportation to New 

South Wales were discontinued that fewer people would immigrate there because they would not 

have access to cheap labor.
306

 But one of the most important reasons why people would not 

immigrate was “the wretched Constitution of our Government.”
307

 The APA also protested 
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against efforts to turn transportation into a punishment that resembled the penitentiary.
 
They 

claimed that the penitentiary could not possibly reform felons as well as transportation because it 

was an antisocial system, where as the assignment system allowed for the socialization of 

convicts. They even cited the criticisms of Gustave de Beaumont and Alexis De Tocqueville who 

came across these problems first hand on their tour of America.
308

 

 The Australian Patriotic Association did not see a contradiction between continuing 

convict transportation to the colony, and allowing the colony to adopt free institutions. They 

argued that “the continuance of transportation, if accompanied with assignment, will not, in our 

opinion, interfere with the immediate introduction of those institutions into this colony.”
309

 The 

introduction of free institutions did not mean that everyone in the colony would be eligible for 

the franchise. Just as it was in Britain, only a small number of property owners were eligible to 

vote, and convicts, of course, would have no part of the franchise. Only those emancipists who 

had worked their way up the social ladder, of whom there were only few, would be eligible to 

participate.
310

 One petitioner argued that “to adopt any other principles of exclusion would be at 

once to extinguish the most powerful stimulus of reformation, and to divide the Colonists into 

castes, thereby sowing the seeds of present animosities, hereditary feuds, and perpetual 

dissentions.”
311

  

 Anxious to keep control of their political power in the penal colony, the exclusives wrote 

many retorts to the emancipists calls for free institutions. Perhaps the Reverend Sydney Smith 
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said it best when he asked, “Could forty-eight intelligent, unconvicted men, be found in every 

settlement of New South Wales?” He went on to suggest that giving the colony a legislature was 

problematic because “At present we are afraid that a Botany Bay parliament would give rise to 

jokes; and jokes at present have a great agency in human affairs.”
312

 It would be one thing if the 

convicts were capable of reform, but Smith argued that “New South Wales is a sink of 

wickedness,” whereby “the great majority of convicts of both sexes become infinitely more 

depraved than at the period of their arrival.”
313

 In his anti-emancipist pamphlet, The Felonry of 

New South Wales (1837), the magistrate, James Mudie, argued that: 

No absurdity, then, can be greater,–nothing can be more anti-British, either as to the spirit 

of British law, or as to the tone of British feeling and morals, than to suppose that the 

emancipated convicts of New South Wales are entitled to claim the same consideration in 

society, or the same rights and immunities, as those claimed by or granted to the free and 

respectable settlers.
314

  

 

The exclusives argument against the introduction of free institutions often focused on the 

emancipists “depravity of manners,” a common phrase used to stigmatize the convicts 

indefinitely.
315

  

 By May 22, 1840, a combination of colonial demand for free institutions, and a growing 

chorus of criticism against convict transportation prompted the Privy Council to abolish the exile 

of convicts to New South Wales. This was a significant step forward for the people of New 

South Wales to claim the free institutions they desired, and the discontinuance of transportation 

was likely seen as an important precursor for their introduction. Though the home government 

would stop sending convicts to Australia’s first colony, it had no intention of abolishing 
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transportation all together. The order of the Privy Council was very specific about where felons 

would be exiled to in the future, namely Van Diemen’s Land and Norfolk Island.
316

 

 Much of the convict traffic was simply diverted from one penal colony to another. Van 

Diemen’s Land became a separate colony to New South Wales after Parliament passed the New 

South Wales Act of 1823. Under the governorship of George Arthur, the colony implemented 

Bigge’s recommendations to the letter, and it quickly became known for its meticulously 

systematic method of punishing transported felons. Arthur was constantly trying to refine the 

effectiveness of the penal system in the colony, and habitually audited it when he believed it 

strayed from his standard of efficiency. By 1840, perhaps as much as 40% of the population of 

Van Diemen’s Land was unfree convicts, and when transportation was abolished to New South 

Wales, the vast majority of felons were redirected to Van Diemen’s Land.
317

 This rapid influx of 

convicts had important consequences, and caused many free settlers to flee to the mainland out 

of both fear, and pride. Some historians estimate that perhaps as many as 14,000 to 16,000 free 

people exited the colony to mainland Australia.
318

 

 Not only were free colonists leaving Van Diemen’s Land en masse but the immigration 

of new settlers to the colony plummeted. In 1847, an anonymous pamphlet entitled, The Moral 

and Pecuniary Evils which the Free Colonists of Van Diemen’s Land are Suffering… was printed 

and marked “for private circulation.” The author decried the redistribution of felons to Van 

Diemen’s Land as “It is notorious that, in this moral land, the idea of emigrating to Van 
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Diemen’s Land which has become the goal of Great Britain—the sink of her human depravity—

is regarded with horror and disgust.”
319

 The economic loss from the mass exodus alone had 

significantly impacted the colony as the author estimated that “Land has fallen at least two thirds 

in value since 1840.”
320

 Free laborers simply could no longer compete with the influx of convict 

workers. Crime was also on the rise, and the author recounted one incident in which it was said 

that 300 sheep were stolen in a single night.
321

 All of which led the author to conclude that, “The 

difficulty of disposing of the convicts of Great Britain is, no doubt, great; but it is one with which 

the government must grapple, and not stave off by temporary, ineffectual, and dangerous 

expedients, or they will have to answer for awful consequences.”
322

 

 The governors who succeeded Arthur, particularly John Earley-Wilmot, strayed from 

Arthur’s model of the penal colony, and tried to implement what historians have called, the 

probation system, under which most convicts were sentenced to road gangs under government 

supervision. Under this scheme, the cost of transportation to the free people of Van Diemen’s 

Land skyrocketed because of the decrease in assignment, and the expenses required by the 

government to supervise the convicts. Unwilling to pay for the increased measures needed to 

house so many more felons, Britain passed the financial buck to the colonies. Because the 

probation system had increased the amount of taxes that the free people of Van Diemen’s Land 
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had to pay, a number of free settlers took it upon themselves to protest the continued influx of 

more and more felons.
323

 

 Many of these protestors came together to form the Anti-Transportation League, a grass 

roots organization that was opposed to transportation to Van Diemen’s Land for various reasons. 

The anti-transportation movement in Van Diemen’s Land took on a very public persona, as 

protests were held in major cities including Launceston and Hobart. The home government 

quickly became aware of the political problems the anti-transportation movement posed, and 

Henry George Grey, the Colonial Secretary, wrote a letter to the governor hinting that he would 

finally take the necessary steps to end convict transportation to Van Diemen’s Land.
324

 

 This letter put the colonists minds temporarily at ease, but it was not long until it became 

apparent to the free settlers that transportation was continuing unabated, and that Grey had not 

fulfilled his promise to extinguish the convict traffic into Van Diemen’s Land. A feeling of 

betrayal by the home government invigorated the anti-transportation movement so much that 

letters sent to Grey began to speak of armed rebellion if the practice continued. Grey took the 

threat of rebellion very seriously, and by 1852, colonial agitation had proved effective enough 

for the home government to order an end to transportation to Van Diemen’s Land. In celebration 

of their achievement, the government decided to rename the colony Tasmania, after Abel 

Tasman, the Dutch explorer who discovered the island in 1642.
325

  

 The agitation created by the anti-transportation movement in Australia put the home 

government in an awkward position. If it abolished transportation to the Australian colonies, 
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what would be done with the convicts waiting to be transported out of Britain? Grey came up 

with a plan to send them to the Cape Colony in Southern Africa, where the convicts would be 

used in a probation system similar to the one which existed in Van Diemen’s Land. The 

experiment was supposed to begin in 1849, but was quickly halted because the free settlers began 

to rally against the idea of being Britain’s new penal colony. Local merchants and trades people 

led a coalition against the introduction of convicts, all of which seemed to echo what had been 

going on in Van Diemen’s Land. On the 4
th

 of July 1849, a mass meeting in Heerengracht led the 

colonists there to sign a petition against convict transportation. Demonstrators agreed to boycott 

any business that attempted to employ felons, and landlords refused to rent any property to 

anyone who would hire them. Journalists even threatened to publically shame those who would 

employ convicts by publishing their names in the local newspaper. The concurrent anti-

transportation movements in fact led to the cooperation between the Cape Colony and Van 

Diemen’s Land to solve their mutual problem of finding a way to convince authorities in London 

that the periphery would no longer allow themselves to be the dumping grounds for Britain’s 

felons.
326

 The threat of widespread protests and even rebellion across the empire was too much 

for the home government to take. By mid century, the penitentiary movement was in full swing 

in the United States and Europe, and presented a clear alternative for the punishment of 
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offenders. Though convict transportation had been abolished to New South Wales, and Van 

Diemen’s Land, some convicts were still exiled to Western Australia until 1868.
327

 

 Ultimately, Transportation to New South Wales ended in the early 1840s not simply 

because of the metropole’s irritation with it as a deterrent to crime in England, but because of 

confusion as to whether New South Wales was meant to be a penal colony, or a settler colony 

with convicts. The impulse to end transportation was also not a unidirectional phenomenon 

coming out of London as some historians have suggested, but must also include the colonial 

perspective as well. And just as the reasons for ending transportation to that colony were 

infinitely complex, the consequences of that decision produced an equally intricate web of 

responses. A number of people were upset with the decision and lobbied for Britain to continue 

transportation. These individuals were some of those who were most detrimentally impacted by 

the abolition of transportation. Among them was Benjamin Boyd, one of the largest landowners 

in New South Wales who was heavily invested in the pastoral industry. By 1846, the government 

of New South Wales was already considering petitioning the home government to resume 

transportation to the colony. A Select Committee was formed by the colonial government to 

investigate the matter, and Boyd gave evidence to suggest that convicts were needed in order to 

fill a severe labor shortage. The Committee indicated that, “there was now a greater demand for 

labour than at any other period in the existence of the colony.”
328

 In his testimony, Boyd argued 

that the colony could absorb perhaps 10,000 convicts in the pastoral industry alone.
329

 Indeed, he 
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told the committee, “so urgent, however, is the present demand for labour, that I believe most 

employers would be glad to have it on any terms.”
330

 If convicts could not be sent out, Boyd 

speculated that laborers could “be procured from China, India, and the Islands of the Pacific,” 

instead.
331

 Boyd’s remarks proved to be ominously prescient in predicting how the colonists 

would solve the labor shortage.
332
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CHAPTER SIX 

“THIS LAWFUL TRAFFIC OF SLAVERY”: THE ABOLITION OF 

CONVICT TRANSPORTATION AND THE RISE OF “BLACKBIRDING” 

IN COLONIAL AUSTRALIA333 

The abolition of convict transportation to Australia signaled a profound era of change for 

the antipodean colonies and the empire as a whole. Scholars who have examined the history of 

the abolition of convict transportation, have largely emphasized its significance as a sharp 

dividing line between a free and unfree Australia. In many ways this makes sense because it was 

only after convict transportation ended, that many of the Australian colonies received the 

democratic institutions associated with free societies, such as trial by jury, and a duly elected 

legislature. This has presented historians with a convenient watershed moment whereby the 

convict stain was washed away to create a new virtuous and free society. It has also 

unfortunately had an unanticipated effect on the historiography, which is to marginalize the deep 

social and political significance that the abolition of convict transportation continued to have on 

Australian society throughout the second half of the 19
th

 century.  

One of the most fundamental consequences of abolishing transportation to Australia was 

the elimination of a cheap and subservient labor pool that many colonists had depended upon. 

This chapter will argue that even though the end of transportation brought freedom to convicts, it 

simultaneously put others in bondage. By mid-century, Australian planters desperately attempted 

to fill the void in the labor pool by recruiting workers from China, India, and finally the South 

Sea Islands as indentured servants. After experiments recruiting from the first two regions failed, 

Australian merchants and planters focused on the Pacific as their new source for acquiring 
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workers to replace the void left by convicts. This method of labor recruitment became known 

colloquially as the “labour trade” by its advocates and “blackbirding” by its opponents. Those 

who were against the labor trade often called the recruiters “blackbirders,” a term which 

described how some of the more notorious traders donned dark clothing at night to conceal their 

approach when they kidnapped unsuspecting islanders.
334

 Critics called it a new slave trade, a 

comparison which further complicated already strained relations between the center and the 

periphery over the politics of labor in the Pacific. Thus, the abolition of convict transportation 

did not end the tug-of-war between the home government and the colonies over bonded labor; it 

only transformed it.  

The rise of the labor trade was not inevitable, but contingent upon a certain set of 

historical circumstances that stemmed from the abolition of convict transportation. Some 

Australians were dismayed at the prospect of losing such an important source of labor for the 

colonies, and feared that the end of transportation would slow economic growth in the region. 

The pastoral industry, for example, was dependent upon convicts, and for the first time 

employers were faced with the prospect of having to pay real wages to those who worked for 

them. This worried many large planters to such an extent that they lobbied the local government 

to revive transportation. In 1846, the government of New South Wales formed a Select 

Committee, chaired by William Charles Wentworth to consider the possibility of bringing back 

convicts to the colony. The Committee concluded that a return to transportation would greatly 

benefit New South Wales. In their report they argued that they were aware that there was a 

“general distrust and alarm which pervade the operative classes at the prospect of renewed 

transportation,” but they felt that “not only are the apprehensions entirely groundless, but that 
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whatever amount of convict labour may be imported and dispersed in our vast interior, cannot 

but react beneficially.”
335

 The report also suggested that the renewal of transportation on this 

scale would be a great boon to Britain, as their penitentiaries “might be wholly got rid of.”
336

 

Even more audaciously, the committee made the argument that transportation under the old 

assignment system was so economical to Britain that it “Saved Britain, in less than fifty years, 

the twenty millions of pounds which she so nobly devoted to the extinction of slavery.”
337

 They 

recommended going back to the assignment system, which though they admitted as being 

flawed, was nevertheless the best of limited options in punishing offenders and securing much 

needed labor. The committee believed that New South Wales could absorb as many as 5,000 

convicts per year.
338

 

 In his pamphlet, Transportation and Convict Discipline Considered… (1847), Zachary 

Pearce Pocock, also argued that transportation to New South Wales should continue. He 

contended that it was the home government’s constant meddling with transportation which had 

caused its ultimate failure. The success of New South Wales was a testament to how well the 

system had worked under the assignment system. The fact that many colonists were now 

clamoring for a return to that system, “is a proof that the intelligent part of that community are 

fully aware of the importance of the subject.”
339

 Pocock contended that contrary to popular 

opinion the penal colonies were entirely safe, so much so that “No one ever thought of either 
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locking his doors or fastening his windows at night.”
340

 He concluded by reasoning that the 

resumption of transportation was mutually beneficial to both Britain and New South Wales, and 

with only a few slight reforms it would be welcomed by the majority of Australians.
341

  

 Calls to renew transportation were largely academic for the home government. The Privy 

Council was not likely to reverse their order of 1840 to excuse New South Wales from convict 

transportation. The addition of democratic institutions guaranteed by the New South Wales 

Constitution Acts of 1842, and 1855, also made it difficult to even consider returning New South 

Wales back into a penal colony. Consequently, if New South Wales was going to acquire a new 

source of labor, it seemed clear that it would have to get it from somewhere else. The abolition of 

convict transportation had a very familiar historical parallel in the abolition of the African Slave 

Trade. When slavery in the British Empire finally ended in 1833, planters were desperate to find 

a substitute labor system that would cushion the economic blow of abolition. Instead of paying 

the newly freed peoples higher wages, they chose to recruit indentured servants from South and 

East Asia. The employment of so-called “coolies,” a term which described indentured laborers 

from that region, became an economic stopgap measure for planters in the Caribbean.
342

 

Almost immediately after transportation was abolished in New South Wales, wealthy 

planters turned to the importation of coolies as a potential new source of workers for the colony. 

By some estimates, there were already as many as 1,200 Chinese and Indian workers in the New 

South Wales pastoral industry in 1838. The government of the new colony of Queensland, which 

split off from New South Wales in 1859, attempted to encourage the trade in coolies by passing 

                                                
340

 Pocock, Transportation and Convict Discipline Considered, 6. 
341

 Ibid., 3-6, 13-14. 
342

 On coolies in the Caribbean see Evelyn Hu-DeHart, "Chinese Coolie Labour in Cuba in the 

Nineteenth Century: Free Labour or Neo-slavery?" Slavery and Abolition 14, no.1 (April 1993): 

67-83; Walton Look Lai, Indentured Labor, Caribbean Sugar: Chinese and Indian Migrants to 

the British West Indies, 1838-1918 (Baltimore: Johns Hopkins University Press, 1993). 



138 

 

the Coolie Act of 1862.
343

 But by and large, efforts to import and utilize coolies as cheap 

laborers were unsuccessful for two reasons. First, historian Kay Saunders has demonstrated that 

at least some of the Chinese who were imported into Queensland actively went on strike to 

protest their low wages and poor working conditions. Second, the Indian government itself began 

to restrict the number of laborers allowed to go abroad because of the poor working conditions 

they had reportedly experienced there.
344

  

 With the resumption of convict transportation out of the question, and the employment of 

coolies becoming more and more regulated, it seemed that New South Wales would have to look 

elsewhere to recruit cheap labor. Australian traders in the Pacific had come into contact with the 

natives of the New Hebrides because of a burgeoning sandalwood trade spurred by demand in 

China. The islands were thought to be overpopulated and presented an opportunity to exploit a 

source of cheap labor which could be acquired relatively close by.
345

 The Australians called the 

islanders “Kanakas,” a term used by some Polynesians to describe themselves, but which was 

inaccurately applied to the vast majority of laborers who were recruited from Melanesia. The 

first documented attempt to acquire laborers from the South Sea Islands dates back to 1847, 
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when Benjamin Boyd contracted two vessels to acquire natives from the South Seas. This initial 

foray into the labor trade ended in disaster, as missionaries accused the recruiters of capturing the 

natives against their will. While an investigation found no evidence of wrongdoing, it 

immediately tarnished the business. The Secretary of State for the Colonies even felt compelled 

to write to the governor of New South Wales to remind him of his duty to ensure the protection 

of the Pacific natives.
346

 

 While Benjamin Boyd’s experiment to use South Sea Islanders as laborers was a failure, 

it did not prevent others from trying to resurrect the trade. In 1859, an enterprising entrepreneur 

named Robert Towns began experimenting with cotton as a potential cash crop for Australia. 

With the American Civil War in full swing by late 1861, and the beginning of the Union 

blockade of the Confederacy, the amount of cotton in the global market plummeted, causing a 

depression in the British textile industry. It was reported that the resulting crash of the textile 

industry led to dramatic unemployment and even famine. Realizing the critical demand for 
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cotton in Britain and the potential profit he could make, Robert Towns decided to introduce it in 

the newly established colony of Queensland.
347

 

Towns employed Ross Lewin, a Pacific trader and property owner in the New Hebrides, 

to scout for recruits among the islands.
348

 Likely realizing the trouble Boyd had in his own 

efforts to recruit laborers from the region, Towns was very explicit in his orders to Lewin that he 

should not forcibly remove any islanders, nor provoke them in any way.
349

 Nevertheless, he 

became one of the most notorious figures of the labor trade leading one British naval officer to 

call him “the most successful manstealer in the Pacific.”
350

 Lewin brought the first shipload of 

recruits to Morton Bay on August 15, 1863, and fairly quickly thereafter began to contract his 

services out to others who wanted to obtain workers from the South Seas at the price of £7 per 

laborer.
351

 Within days of Lewin’s vessel landing on the coast, headlines in Queensland 

newspapers began referring to the business as a slave trade and accused the colonial government 

of complicity by not regulating it.
352

 The primary motivation for such comments were not 

necessarily out of compassion for the islanders, but from a fear that imported labor would drive 

down wages and restrict the immigration of white Europeans who would rather reside in a 

racially homogenous colony with more equitable labor practices.
353
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Driven by the rapid growth of cotton, the labor trade expanded with almost no oversight 

from the Queensland government in the late 1860s. By 1866, Robert Towns cotton plantations 

had cultivated 183,630 lbs. of the staple crop that year alone.
354

 But the end of the American 

Civil War also meant that the international cotton market would soon return to normal, and 

Towns could not compete with America’s immense cotton plantation system which was located 

much closer to Britain. Consequently, other planters like Louis Hope sought an alternative but 

equally valuable staple to replace cotton: sugar.
355

 With its subtropical climate, Towns and other 

land owners followed suit and began to envision Queensland as the West Indies of the Pacific. 

To support the venture, the Queensland government expedited large land grants to those 

promising to grow sugar cane in the colony. While the availability of land was not a problem, 

finding laborers for the arduous work of cultivating sugar cane was. Queensland’s planter class 

looked to the labor trade to fill that void, and used the same justifications for recruiting from the 

Pacific Islands, as planters had used in the Caribbean for using African slaves. They unabashedly 

linked the success of the sugar industry in Queensland to employing people with darker skin who 

they believed were better suited to working in tropical climates.
356

 In a letter to the Duke of 

Newcastle, Governor George Bowen placed the future of the colony’s economy squarely on the 

shoulders of the islanders: “In the employment of colored labour Queensland has the potentiality 

of becoming rich beyond the dreams of avarice.”
357
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The similarities of the labor trade with the African Slave Trade were made even more 

apparent because of a clash between the traders and the missionaries in the New Hebrides. The 

head of the New Hebrides Mission was John Coleridge Patteson, an Anglican priest. Patteson 

had established a school to educate the natives on Norfolk Island, and had been bringing them to 

and from the island in order to indoctrinate them in Christianity. The effects of the labor trade 

however, were making it more and more difficult to spread the gospel. He first brought the 

iniquities of the trade to the attention of the Queensland government as early as 1868. That year, 

he gave testimony suggesting that the ships involved in the labor trade were effectively slavers, 

and had kidnapped a multitude of islanders against their will. In 1871, Patteson was killed by 

several natives while attempting to find potential students for his school on an island that had 

been recently visited by labor recruiters. There was wide speculation that Patteson was either 

mistaken for a blackbirder himself, or was the object of revenge for natives who had just been 

taken by blackbirders. According to Albert Hastings Markham, captain of the H.M.S. Rosario, a 

schooner sent to police the South Seas, the labor trade was directly responsible for his death: 

The only reason that can be given for this treacherous and wholesale attack upon the 

Bishop and his party by the islanders of Nukapu––and unhappily this reason is verified 

by all that we hear––is that a “labour vessel” had some short time previously visited the 

island for the purpose of adding to her human cargo, and that probably some outrage had 

been committed on the natives, who had in consequence resolved to attack and take the 

lives of the first white men that happened to fall into their power.
358

 

 

Patteson had been shot with arrows and clubbed in the head, and many who opposed the labor 

trade painted him as a martyr for the cause.
359

  

 After Patteson’s death, more and more accounts were published highlighting the most 

reprehensible actions taken by labor recruiters. Because the archipelago of Melanesia was spread 
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over a vast geographic area, some island groups had had more contact with Europeans than 

others, and for that reason some natives were more susceptible to the deceptive tactics used by 

blackbirders.
360

 Their ships often lured islanders aboard by signaling their desire to trade. The 

islanders would paddle their canoes to the ships with various goods, and once on board were kept 

against their will. Some natives were still willing to trade but were suspicious enough not to 

board the ships themselves, and instead stayed in their canoes. Blackbirders nevertheless found a 

method of capturing them, using a tactic they called “the eye drop,” whereby they tossed heavy 

scrap iron over the side attempting to sink the native canoes. Other blackbirding ships would 

simply ram them hoping to force them aboard or swim back to the island which could be a great 

distance away. Ross Lewin was said to have blatantly burned the homes and crops of islanders to 

intimidate them into joining the labor trade.
361

 

Many more deceitful measures were also used to lure the islanders on board the ships, or 

to kidnap them. At least one account depicted blackbirders who took on the appearance of 

missionaries in order to mislead the natives into thinking they were there to spread the gospel. 

Once the blackbirders gathered enough of the islanders together, they sprung their trap and 

forced them on board their ship. Even seemingly legitimate practices were often more 

underhanded than they appeared. Because of all of the comparisons with slavery by 

contemporaries, historians have often overlooked the similarities between the labor trade and the 

indentured servant trade which existed in previous centuries. Each recruit was obligated to “sign” 

or otherwise acknowledge their term of servitude in some way through a contract. Such a legal 

device was of course unknown in both Polynesian and Melanesian culture, and therefore the idea 

that the natives fully understood the terms of their agreement as binding is circumspect at best. 
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Captain George Palmer, Markham’s predecessor on the H.M.S. Rosario, argued that “they do not 

understand anything about engagements.”
362

 Before he died, Bishop Patteson also stressed that 

there was no way the natives could understand the binding nature of contracts:  

I do not believe that it is possible for any of these traders to make a bona-fide contract 

with any natives of the Northern New Hebrides, and Banks and Solomon Islands. I doubt 

if any one of these traders can speak half-a-dozen words in any of the dialects of those 

islands; and I am sure that the very idea of a contract cannot be made intelligible to a 

native of those islands without a very full power of communicating readily with him.
363

 

 

These indentures usually lasted for a period of three years, and guaranteed the signer 

approximately £6 per year in pay along with food, clothing, shelter and the cost of their return 

passage to their home island. Even returning them home often proved problematic, as recruiters 

confused the various islands and instead dropped them off in the wrong place.
364

 

 Once acquired whether legally, or illegally, the islanders journeys to Queensland were 

reported to resemble those of African slaves to the New World. According to George Palmer, the 

ships themselves even looked the same as African slave ships: 

We found her a small schooner of forty-eight tons register, fitted up precisely like an 

African slaver, minus the irons, with 100 natives on board, who had been brought here 

from the New Hebrides, having experienced the pleasure of a dead beat to windward for 

twenty-one days; they were stark naked, and had not even a mat to lie upon; the shelves 

were just the same as might be knocked up for a lot of pigs,––no bunks or partitions of 

any sort being fitted.
365
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Once on board, the islanders were forced below until the shipmaster had filled his quota and only 

then would the ship set sail back to Queensland. The missionary, Reverend J. G. Paton, claimed 

that, “the white men were keeping them on board by dread of the knife, the loaded revolver and 

musket, life-preservers, and irons.”
366

 The crew usually fed the islanders local yams and 

gradually began adjusting their rations to European foods to get the natives accustomed to what 

they would be eating in Australia. The typical return journey to the New Hebrides could last as 

long as six months in total, and historians have estimated that the mortality rate for the worst 

voyages was about 1 out of every 7 islanders, with the majority of those perishing from illnesses 

such as dysentery.
367

 

Once they arrived at port, a recruiting vessel was typically quarantined for a period of 

time in order to insure that illnesses were not spread to the local population. The final destination 

of the recruitment vessel usually determined what kind of work the islanders could be expected 

to do, but the vast majority of islanders labored on plantations growing sugar cane. Though the 

recruits who worked on the plantations were mostly men, it was in fact the women who were the 

farmers in Melanesian society. Conditions on the sugar plantations varied immensely, but 

generally there was little sanitation, and planters struggled to keep their workers healthy. Larger 

planters were especially prone to keeping them in subpar conditions, while smaller planters 

appear to have taken better care of their workers. The islanders usually lived in either a 
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makeshift barracks, or huts, and armed white overseers maintained the pace of the work through 

intimidation.
368

 

 Even the recruiters themselves could not help but justify the labor trade on many of the 

same grounds that had been used for the African Slave Trade. They often argued that they were 

helping to civilize the native peoples from the New Hebrides by bringing them to work in 

Queensland. William T. Wawn, a captain of a ship involved in the trade from 1875 to 1891, 

wrote an account of his time as a labor recruiter, and justified the business on that basis. Wawn 

argued that the hard labor experienced by the natives reformed them into civilized individuals: “I 

noticed a great difference between these Fiji “returns” and the majority of labourers from 

Queensland. The latter were vastly superior in manners, personal appearance, and intelligence.” 

Though he freely admitted that, “the Fijian boys, after their experience of hard work under a just 

and reasonable employer, no doubt presented signs of improvement on the original savage,” he 

nevertheless argued that “these were noticeable, however, to a far greater extent in the 

Queensland “returns,” who had mingled with white labourers on comparatively familiar terms.” 

Wawn even suggested that if he looked around the New Hebrides at just a hundred of the 

inhabitants he could find the ones that had been to Queensland, as he could “pick [them] out… 

solely by their personal appearance. They would present a healthier aspect, possess more 

muscular frames, and be devoid of the furtive, “wild dog” expression which the genuine savage 
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usually wears.”
369

 Thus, according to Wawn, the islanders who worked in Queensland were as 

civilized as a savage could be.
370

 

 After their term of servitude ended, the islanders recruited from the labor trade were 

contractually obligated to return to their home island. But of course not all of them did. Some 

died while working on the plantations in Queensland, and others extended their contracts or 

pursued other forms of business in Australia. One observer speculated that perhaps as many as 

1/3 died before they could return to their home islands, which represented a significant 

demographic loss especially for those living in smaller communities. According to one 

missionary, Reverend D. MacDonald, this was particularly vexing for the islanders because those 

taken away by the labor trade were quite often the most healthy and able bodied on the islands: 

It takes away the strength and hope of these communities, the young and strong. It takes 

wives from husbands, husbands from wives. It increases polygamy and polyandry, 

adultery and murder. It leaves the old and diseased, having taken away the young and 

strong who otherwise would have tended them and succeeded them. A large proportion 

never return, owing to death and other causes.
371

 

 

 One account estimated that the population of Tongareva was diminished so much that out of its 

500 original inhabitants only 88 remained after the labor trade had demographically decimated 

the island.
372

 Albert Hastings Markham estimated that in 1867, 382 islanders had been 

indentured for work in Queensland, but after their three year term had ended only 78 returned 
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home.
373

 According to George Palmer, “Not a single native that has been taken away from 

Erromanga has ever come back.”
374

 For those that were able to return, they were often forced to 

undergo a difficult readjustment period, and had to cope with a form of reverse culture shock.
375

 

 While there were many iniquities performed in the early years of the labor trade, the 

islanders were nevertheless able to adapt and defend themselves. In fact, it appears to have taken 

only a very short period of time for them to be able to come to terms with what the trade was, 

and how to turn it to their advantage. While this does not mean that labor recruiters could no 

longer be exploitive of the native islanders, it does suggest that they were very dynamic and 

resilient in their response. In fact, labor recruiting became a dangerous job for Europeans. One 

author described how recruiters were compelled to back their boats to the shore in order to make 

a quick escape if they felt their lives were in danger. Those on board the landing crafts were 

supposed to keep their oars with them at all times to expedite their departure.
376

  

According to William E. Giles, author of A Cruize in a Queensland Labour Vessel to the 

South Seas (1897), it was not uncommon for natives to change their mind about the venture 

before they signed their contract. Even after they signed and were brought on board, some 

natives were able to escape the ships in the middle of the night. Giles reported that in one 
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instance as many as six recruits were able to flee after they signed their contracts: “I suppose that 

the romance of going to Queensland had died out with them, and that being once more in close 

proximity to their homes, they had resolved not to lose this last chance and so had flitted.”
377

 Of 

course depending how far away from shore the recruiting ship was, swimming back to the island 

could be a very dangerous experience. The islanders also demanded what the Europeans called 

“presents” before they would be willing to consider being recruited. These items often included 

tobacco, and firearms, the latter of which quickly empowered natives to defend themselves if 

they thought any Europeans were attempting to kidnap, or otherwise harm their people. Giles 

recounted one instance where the natives fired from the bush covering the island beaches, 

repelling the labor vessel Bobtail Nag from sending landing boats to the shore. He estimated that 

they may have fired as many as 100 rounds at the ship.
378

 Once they arrived in Queensland, some 

natives chose to flee the arduous drudgery of the sugar plantations much like African slaves did 

in the New World. According to Reverend D. MacDonald, this is because, “The savage does not 

see the good of slaving and toiling for the advantage of a man who loathes him, and feeds and 

houses him as a bullock or horse is fed and housed.”
379

 

 One of the most profound consequences of the dynamic power shift in the labor trade was 

that Queensland recruiters felt the need to find new markets in order to keep the prices of 

laborers competitive. In the 1880s, this was what led traders to move away from the New 

Hebrides, and toward New Guinea, a potential labor pool that also happened to be geographically 

closer to the parts of coastal Australia where the sugar cane industry was most in development. 

In order to ensure that they would have sole access to this new recruiting ground, there was 
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discussion in the Queensland government over whether or not to simply annex New Guinea. This 

greatly troubled the metropole because the geopolitical situation in the Pacific was so delicately 

balanced between the big imperial powers. Talk of annexation faded however after it was 

revealed that the mortality rate for new recruits from New Guinea was among the highest 

recorded. In 1884, as many as 14 of 32 voyages recruiting from New Guinea came under 

investigation by the Queensland government. Because of the increased mortality rate, the 

government considered the Papuans unfit for work in the Queensland sugar industry and banned 

the trade to New Guinea. Consequently, traders were forced back to the New Hebrides and had 

to deal more fairly with the natives there.
380

  

From almost its inception, the labor trade muddied relations between the metropole and 

the periphery. While the home government recognized the need for the colonies to be able to 

secure workers, the influence of local missionaries, and the ever-growing number of comparisons 

to African slavery made the business a fundamentally divisive issue. This was especially true 

after the death of Bishop Patteson in 1871. Though the labor trade was for all intents and 

purposes conducted in the Pacific, missionaries tried to link it back to Britain because only the 

Royal Navy was powerful enough to stop it. This was the intention of Reverend D. MacDonald’s 

pamphlet, The Labour Traffic versus Christianity in the South Sea Islands (1878) in which he 

aspired to bring the iniquities of the trade to the attention of the British people. In the 

introduction, he asked, “Are the British people acquainted with the nature of the traffic in New 

Hebrides savages, for which they are responsible, whether in Queensland, Fijian, or inter-

island?” If the British people knew that this was going on in the empire, then they could not 

escape damnation for condoning slavery in the Pacific. But MacDonald’s pamphlet assumes that 
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they in fact, did not know, and thus this was why MacDonald felt compelled to explain the 

situation.
381

 The Reverend argued that Queenslanders were not the only ones responsible for the 

labor trade, but rather, “this is how the British nation is treating the New Hebrides savages, who 

in dumb terror of the “big musket” submit as only the Eastern fatalist can submit to what is 

deemed inevitable, no matter how evil it is.”
382

 MacDonald’s pamphlet detailed many of the 

most tragic elements of blackbirding and argued that it was not just a local problem but, “For 

this, therefore, we are nationally responsible,” and “if it is not abolished, that is the fault of the 

Imperial Government.”
383

 Appealing to the metropole was practical as the British Navy was 

perhaps the only institution capable of putting a stop to the labor trade. 

 MacDonald’s pamphlet painted the labor trade as nothing less than an abuse of power by 

unscrupulous profiteers. He contended that the islanders were a vulnerable population, incapable 

of resisting because of their uncivilized nature: “These poor creatures, being savages and 

fatalists, never think of appealing and arguing against the traffic; but submit to its evils, direct 

and indirect, with dumb fatalism, just as they submit to disease and death.”
384

  Coupled with the 

advanced technology of the European traders even “The New Hebrides Menelaus can do nothing 

on peril of having his brains blown out by a big musket, his place desolated by a gunboat.”
385

 It 

was therefore up to the missionaries to protect the islanders since nobody else would. According 

to MacDonald, the New Hebrides missionaries were “a kind of guardians of these savages.”
386

 

The Reverend argued that only Christianity had the power to civilize the natives, but because the 

labor trade had abused them so badly, “Is it any wonder then that these New Hebrides savages 
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will not listen to British missionaries of the gospel?”
387

 Not only was the trade itself in many 

ways immoral, MacDonald’s pamphlet contended that it was anti-Christian. The death of Bishop 

Patteson was a testament of this, as the labor trade made the islanders distrustful of all 

Europeans, not just the blackbirders. MacDonald believed that the natives lumped the 

missionaries and blackbirders together, as “These two parties come from a nominally Christian 

nation into a place heathen and savage, whose people, seeing they are all white men and speak 

the same language, regard them as one tribe.”
388

 Thus, as long as the labor trade continued, the 

missionaries in the Pacific would make little headway in Christianizing the native islanders.
389

 

MacDonald saw the labor trade and Christianity as being diametrically opposed 

institutions, one being for the good and civilization of the region, the other a great evil that 

prevented the infusion of Christian morals into the native population. Ultimately he called it, “a 

life-and-death struggle… between Christianity and heathenism.”
390

 Indeed, according to the 

Reverend, “If there is any anti-Christian thing in the world, this traffic is anti-Christian. For this 

is exactly what it has done: it has deprived multitudes of the possibility of learning the way of 

salvation, who might, but for it, have learned it.”
391

 The consequences of this were profound for 

the islanders. MacDonald believed that “this traffic is not only responsible for the ruin of men as 

far as the world is concerned, but also for the ruin of men’s souls, their eternal ruin.”
392

 While 

the labor trade claimed to be motivated by a civilizing impulse, the Reverend argued that as long 

as they were heathens, there was no hope of their being civilized: 
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It is quite a mistake for any one to suppose that this traffic tends to civilize the natives of 

these islands. On the contrary it tends to make them more hopelessly savage; to add the 

vices of civilization to the vices of savagery; and thus make not only their civilization 

impossible, and their Christianization impossible, but their very existence impossible. In 

other words, its tendency is not to civilize but to depopulate these islands, and so to 

frustrate the propagation of the gospel in them.
393

 

 

And though some traders like William Wawn claimed that the labor trade was capable of 

producing civility in the natives, the missionaries in the Pacific argued that it had the opposite 

affect and tended to make them even more savage. This led MacDonald to conclude that “There 

are many thousands of small savage communities in the New Hebrides: there is not one that this 

traffic has civilized.”
394

 

But was the labor trade a slave trade? Reverend D. MacDonald perhaps addressed the 

issue with the most clarity when he said: “There is a great deal in a name. The traffic depends for 

its existence on fighting clear of this name; hence the wonderful efforts to show how sweet and 

beneficial a thing it is. It is not “the slave trade,” but “the labour traffic,” and “the introduction of 

Polynesian emigrants into Queensland.” Indeed, “if this traffic were really a slave-trade you 

could no more expect it to say so than you could expect a successful villain to confess his 

crimes.” But even MacDonald was hesitant to compare it to the African slave trade and instead 

deemed that it be given another designation, “I call it traffic in savages.”
395

 Though there were 

many similarities between the labor trade and the slave trade, few could bring themselves to say 

or definitively prove that it was, but it did not stop those who had an interest in its abolition from 

drawing parallels. MacDonald reminded readers that though Britain had gloriously outlawed the 
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slave trade and slavery early in the century, it still existed throughout the world, and could exist 

again if left unchecked: 

It is a remarkable thing that just in the decade of the terrible American civil war (1860-

1870), which resulted in the emancipation of the last of the African slaves, the traffic in 

the Papuan savages arose. It is as if the hideous fiend expelled reluctant from the 

American soil in the throes of a civil war in which 800,000 men perished, and swept out 

into the ocean by that overflowing sea of blood, had been cast up upon the Australian 

shores, and, an eternal exile from America and the West Indies, found a cordial welcome 

and a congenial home in Queensland and the Fijis.
396

 

 

While MacDonald was hesitant to call it a new slave trade, he was nevertheless perfectly willing 

to show the parallels between the two.  

As much as Reverend MacDonald argued against the trade, he did not necessarily do it 

for humanitarian reasons or even because he thought slavery was wrong. In fact, he thought that 

slavery for life would improve the situation of the South Sea Islanders: 

It would be better for the Papuans if they were bought for life than it is at present; it 

would be better for them as a race, and better for them as individuals having an eternal 

destiny. For it would then be the interest of the planter to preserve them and secure their 

increase, and in the course of time they would become christianised as the African slaves 

were in America; whereas at present they are being exterminated, and the work of 

christianisation is being immensely retarded, if not frustrated.
397

 

 

He also explained that he had no hard feelings against his fellow countrymen involved in the 

trade and that, “underlying it all there is a personal friendliness; do not both parties speak the 

same mother-tongue, and inherit the memories of the same grand national history?”
398

 It seems 

clear, that MacDonald’s distaste with the labor trade had less to do with its racist assumptions, 

than with its interference with Christianization. Indeed, MacDonald agreed that the islanders 

were in fact savages. 
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 With such a polarizing debate about the labor trade, how did the metropole and the 

periphery respond to the allegation that it was simply a veiled form of a slave trade? The answer 

depends largely on the interest of both Queensland and Britain. By the late 1860s, the labor trade 

was in full swing, and with mounting pressure both at home and from the metropole, Queensland 

felt it necessary to take steps to regulate the trade to prevent the practice of blackbirding. This 

culminated in the Queensland Polynesian Labourers Act of 1868, legislation which sought not to 

limit the trade, but rather to regulate it. The act stipulated a number of adjustments to the 

practices of labor recruiting. First, it required that shipmasters participating in the labor trade be 

licensed. It also provided that every ship recruiting laborers in the South Seas would be required 

to have a government agent on board. This agent would ensure that the crew were recruiting the 

laborers in accordance with the provisions of the act, and that the islanders would be treated 

humanely until they reached their destination. All recruits had to meet certain criteria, including 

that they had reached the age of 16. More importantly, the legislation ordered that the 

government agent ensure that the terms of their contracts were fully understood by the islanders, 

including the length of their servitude, and that they would be returned to their home island.
399

 

The Queensland Polynesian Labourers Act was the first attempt to regulate the labor 

trade, and though it appeared to satisfy many of the concerns critics had on paper, in practice it 

was difficult to enforce. George Palmer, the captain of the H.M.S. Rosario, had been sent to the 
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region to police the labor trade for practices resembling slavery in 1869. That year, while in the 

South Seas, the Rosario stopped the Daphne, a labor-recruiting vessel out of Brisbane for an 

inspection. Almost immediately, Palmer suspected that the captain and crew were trying to 

circumvent his questions. The Daphne was found in Levuka in Fiji, but was only cleared to 

recruit at the island of Tanna in the New Hebrides. After examining the ship’s logs, Palmer 

“strongly suspected the whole of the papers had been cooked up, as everything about them was 

irregular from beginning to end.”
400

 He found that there was no interpreter on board the ship, and 

the natives were “looking emaciated and frightened.” With so many irregularities, Palmer 

decided that he would impound the vessel and charge the captain and crew with “tending to 

promote and encourage the slave trade.”
401

 The Daphne was subsequently escorted back to 

Brisbane and the case was tried by the local Vice Admiralty Court. After weighing the evidence, 

the court found the captain and crew of the recruiting vessel not guilty, leaving Palmer entirely 

incensed. Having to pay his own legal fees, he began to question the very nature of what he was 

assigned to do in the Pacific. He asked rhetorically, “Again, what is the meaning of the word 

“slave”?” He believed that the magistrate’s decision revealed a very slippery slope for the future 

policing of slavery. According to the court, “To entice natives on board a vessel, by means of 

“artifice,” or “even falsehood,” and take them away and receive so much a head for them, is this 

not making slaves of them? Under the present Statute––No.”
402

 Though Palmer ultimately lost 

his case, this episode had profound consequences for the future of labor recruiting, particularly 

after he published his version of events in Kidnapping in the South Seas (1871). It illuminated 
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the reality of the situation in the Pacific for the British, and the precarious nature of policing the 

trade there.  

By 1872, Parliament had felt enough pressure to take direct action by passing the Pacific 

Islanders Protection Act, which became known as the “Kidnapping Act.” Like the Queensland 

Polynesian Labourers Act, the Kidnapping Act required government agents aboard all recruiting 

vessels, and outlined licensing procedures. But it also stipulated that if the shipmaster was found 

to have violated any of the terms of the Kidnapping Act, they would forfeit a £500 bond they 

were required to put down in order to participate in the trade. It also made violations of the act a 

felony offense, and those who committed such felonies would be “liable at the discretion of the 

court to the highest punishment other than capital punishment, or to any less punishment, 

awarded for any felony by the law of the colony in which such offender shall be tried.”
403

 

Finally, it gave broad powers to the British Navy to seize any vessels suspected of violating the 

terms of the Act.
404

 Though the Queensland Polynesian Labourers Act, and the Pacific Islander 

Protection Act reduced the amount of blackbirding, it did not stop it all together, and many were 

critical of the government for not doing more. Reverend MacDonald believed that attempts to 

regulate the trade were a mistake: “To regulate an organized system such as this is to sanction 

and promote its continued existence and growth… Thus it is that regulations have made this 

traffic in savages worse.”
405

 Only abolition could stop the iniquities of the labor trade, and 

missionaries were particularly critical of the government on this point. 

 With external pressure coming from those policing the trade, the missionaries in the 

Pacific, and finally from the metropole itself, the Queensland government began to feel agitation 
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from inside Australia as well. The rapid influx of natives from the New Hebrides, and from New 

Guinea in the 1880s, meant that Australians had to compete with a new source of cheap labor. 

During the early years of the trade, white Australians working in the pastoral industry went on 

strike to protest the introduction of islanders. As the use of native workers spread to other 

industries, Australians responded by organizing meetings, protests, and petitioning the 

Queensland government to restrict the trade. Much of the anxiety against the labor trade did not 

come from Brisbane, where island labor was scarce, but originated in north and central 

Queensland. Because there was less incentive for the more populous urban workers to organize 

against the trade, those protesting the introduction of island laborers had difficulty in getting the 

government to respond to their concerns. The issue of race became ever-present in the debates, 

and petitioners claimed that the introduction of South Sea Islanders led to increased crime rates 

in cities like Mackay, which was dubbed the “Murder Metropolis” of Queensland. In attributing 

the rising crime rates to the islanders, the white Queenslanders may have been unknowingly 

echoing the same arguments used by those who protested the continuance of convict 

transportation to Australia.
406

 

 Unions in Queensland began to ban non-whites, and the movement to curb island labor 

eventually became an important part of what historians have called, the “White-Australia 

Policy,” whereby the government enacted a slew of xenophobic legislation. In 1885, the 

Queensland government promised to ban the labor trade because of increasing instances of racial 

strife between the whites and the islanders. Shortly thereafter however, the powerful sugar lobby 

threatened secession and the Queensland government balked at the issue for the rest of the 

decade. By the 1890s, the labor issue in Queensland had become so divisive, that the colony 
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even delayed federation in order to insure its interests were met. Queensland eventually joined 

the nation of Australia in 1901, but on the condition that it would agree to the passage of the 

Pacific Island Labourers Act which would abolish the labor trade indefinitely. This legislation 

allowed for the deportation of South Sea Islanders throughout the new country of Australia, and 

was a seminal piece of the White-Australia Policy implemented by the new federal 

government.
407

  

 Convict transportation was a punishment, but it was also a method of providing the 

colonies with cheap labor. Though New South Wales was able to move toward democracy after 

transportation’s abolition, it was at the cost of having a ready supply of subservient workers 

constantly at hand. After experiments using coolies failed to satisfy both the needs of the 

profiteering land owners and the expected working conditions of the coolies themselves, 

Australian planters turned to the South Seas. There, they found another vulnerable population to 

exploit and abused the terms of indentures accordingly to ensure that they could extract as much 

labor as possible while preserving the racial hegemony of the predominantly white region of 

Queensland. It was only after missionaries brought attention to the worst deeds of the labor 

traders, that the home government finally began to regulate what many had deemed a new slave 

trade in the Pacific. 
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CONCLUSION 

Richard Hakluyt’s proposal to use convicted felons to build an empire in the late 16
th

 

century was both bold and foolhardy. That England even considered sending out convicts to 

build settlements in the New World demonstrates how desperate it was to gain a foothold there. 

By the time the government was prepared to undertake this questionable endeavor, England’s 

colonies had already been well established by free settlers, indentured servants, and African 

slaves. In other words, the colonies had effectively addressed the problem transportation was 

meant to solve. Now, there could be little justification—at least from the colonials’ vantage—for 

penal servitude. Such, in the end, would be the ever-present political problem associated with 

transportation: it addressed a domestic problem—crime—but its supposed benefits in the 

colonies had evaporated. Nonetheless, domestic pressures would shape government policy on 

this matter, particularly after the passage of the Transportation Act of 1718. It was only after the 

American colonies declared independence that the new state governments were finally able 

control their own destinies and outlawed the importation of convicts as laborers. 

The American Revolution was a critical turning point for the British Empire, not only 

because of the loss of the American colonies, but also because it provided the impetus to return 

to Hakluyt’s vision of penal-settlement ideology. The first governor of New South Wales, Arthur 

Phillip, found convict transportation to be a failure, as it was nearly impossible for his colonial 

regime to coerce the necessary labor from felons to prevent the colony from collapsing. His 

decision to request free settlers to be sent out saved the colony, but it also changed its identity. 

Was New South Wales solely a dumping ground for Britain’s felons, a true penal colony? Or, 

would it be a free settler colony with convicts as laborers? Without a clear purpose, the 

Australian colonies struggled to balance reforming transported convicts, and ensuring the rights 
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and privileges that free settlers were guaranteed by living in the British Empire. Once the number 

of free immigrants reached a tipping point in the 1830s, New South Wales became undeniably 

less of a penal colony, than a settler colony. It was the formation of their ideological identity that 

forced the home government to cease transportation there, and redirect it to Van Diemen’s Land. 

But even there, it did not take long for free settlers to begin protesting against transportation.   

The fall of transportation was just as much a failure in imperial ideology as it was an 

embrace of any alternative penal system. Though penal settlement was abandoned in New South 

Wales (and Van Diemen’s Land soon after), it had no effect on the demand for labor in 

Australia. The move toward the labor trade, particularly in Queensland, signified an important 

transition in colonial Australian labor ideology. It was at this juncture that race supplanted 

criminal history as the basis of social status in Australia. Just as it had after the decline of the 

African Slave Trade in the Caribbean, indenture made a resurgence in the antipodes. By using 

contracts, labor traders could exploit South Sea Islanders through a mechanism that was 

technically legal, but morally dubious. The advent of race-based labor was quickly followed by 

the advent of an institutionalized form of racism in Australia, as white wage laborers struggled to 

compete with their islander counterparts under indenture.  

 Convict transportation and the ideology behind it clearly had a profound effect on the 

colonies, Britain, and the empire itself. For the colonies, convict transportation was not simply a 

method of punishing offenders it was also a method of peopling. That this was the group which 

the British state chose to send over made them question the utility of the imperial relationship. 

The transportation of felons, regardless of what crimes they had committed, sullied the colonies’ 

reputations so badly that one critic charged that Americans were “a race of convicts and ought to 
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be content with anything we may allow them short of hanging.”
408

 For Australia, the stigma was 

even worse as the convict stain permeated far deeper into their society. Despite these inglorious 

beginnings, however, both America and Australia found their own identities, and eventually 

came to embrace them in nationhood.  

 For Britain, the transition from convict transportation to the penitentiary symbolized 

changing domestic and imperial priorities. The government continued to send a trickle of 

convicts to places in Australia it deemed geopolitically vulnerable, but the stability of it’s 

possessions in Eastern Australia, and the large number of free settlers migrating there meant 

Hakluyt’s penal settlement ideology had become an anachronism. The rise of the penitentiary in 

Britain has often been divorced from the decline of convict transportation in the empire. But in 

many ways the penitentiary had more similarities with transportation than it did any other 

punishment in the long 18
th

 century. Convict transportation exiled offenders across vast oceans 

in order to prevent their return to the communities they offended in. The penitentiary was an 

extension of this philosophy, only instead of being exiled to a distant continent offenders were 

locked away behind the walls of a prison. In both systems, convicted felons were banished from 

the public sphere.  

 What does the legacy of convict transportation say about the empire itself? Foremost, 

what it suggests is that the empire resulted from reactive, often divergent policies. Britain’s 

penal-settlement ideology was often applied at times when it made the least sense, and when it 

was used in New South Wales it was quickly supplanted by free settler colonialism. It also 

suggests Britain was unable to find a way to alleviate its own social problems, as the government 
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saw the empire as a politically expedient way to remove them without solving their root cause. 

This is not to say that because empire building was so chaotic it was not exceptional. In many 

ways it certainly was, but perhaps it was despite itself, rather than because of it. In fact, there are 

historians who argue that transported convicts were far better off in the colonies than they would 

have been as free people in Britain.
409

  

“Bonds of Empire,” likely raises just as many questions as it answers. By abandoning the 

national frame in favor of a trans-national one, future historians can more fully illuminate the 

broader significance of convict transportation through comparative analysis. We still have very 

little information about how transportation to America contrasted with that of Australia. Was one 

system more lucrative for Britain than the other? Did convicts transported to a slave society in 

America share the same legal status as those who were exiled to Australia? Even more broadly, 

how does British convict transportation compare with the likes of other empires, such as France 

or Spain? The larger geopolitical history of penal settlement ideology has been left largely 

unwritten, and will be the fodder for future scholars in their endeavor to understand the 

complexities of convict transportation. In many ways, the founding of the American colonies 

shares many commonalities with those of Australia. Both were settled by the free and the unfree, 

and both eventually employed race-based labor ideologies. 
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 On this idea see generally J. B. Hirst, Convict Society and its Enemies: A History of Early 

New South Wales (Sydney: George Allen & Unwin Pty. Ltd., 1984). 
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