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Mrs. C is an eighty-five year old widow in the United

States.  Due largely to her lifelong pushy, manipulative,

extremely demanding personality, her relationship

with her two grown children is not a close one

psychologically, even though the children are dutiful

and both see and speak with her by telephone

frequently.  Mrs. C has resided for over a year in an

assisted living facility, but worries that the rapid

depletion of her personal funds coupled with her

declining health will force her to enter a nursing home

within the near future.1   She had lived her earlier adult

life as a wealthy physician’s wife, but unwise

retirement planning and investments2  by her late

husband, Dr. C, have placed her now in precarious

financial circumstances to which she is not

accustomed.

Mrs. C suffers (and not silently) from a panoply of

physical ailments.  A series of cerebrovascular

accidents (strokes) have occurred over the past

several years, and she now is virtually confined to

bed and a wheelchair, requires constant artificial

oxygen, is incontinent of bowel and bladder much of

the time, has poor digestion that discourages her

from ingesting adequate nutrition, and her sight and

hearing are severely impaired and worsening over

time.  Her physicians prescribe a litany of medications

to address these problems; her compliance with these

prescriptions is uneven. Mrs. C exhibits no observable

symptoms of dementia,3  but she has been diagnosed

as being clinically depressed.  Her physicians have

recommended to Mrs. C that she take medications to

treat her depression, but she refuses to follow this

recommendation.

BACKGROUND

While some have argued that clinical depression

among older individuals like Mrs. C is simply a

normative and expected part of the process of growing

old,4  there is a strong current professional consensus

that it is instead a noteworthy public health problem.5

Although it is considered to be highly treatable through

medication, psychotherapy, and electroconvulsive

therapy,6  physicians and other health care

professionals often are criticized for doing an

inadequate job of recognizing, and then treating,

depression generally7  and in this patient population

particularly. They are routinely exhorted to improve their

performance by being more aggressive in recognizing

and intervening with this clinical condition.8

Yet, the mandate to provide aggressive treatment of

depression in patients like Mrs. C is not always

uncontroversial.  Rather, medical intervention for such

patients may raise a number of challenging legal, as
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well as ethical, questions.  There are widespread

anecdotal indications that these issues are raised

explicitly in conversations, as well as frequently being

dwelled on privately, by gerontological professionals

in the context of many cases.  Surprisingly, however,

there is very scant analysis in the published literature

thus far linking the issue of clinical depression in older

persons to the legal and ethical aspects of imposing

involuntary treatment on ‘at risk’ elders.  This article

briefly outlines some of the more salient of the legal

issues, not with the intent of comprehensively

resolving or even adequately defining any of them,

but rather to serve as an initial springboard for more

in depth, continuing discussion and analysis by

advocates and caregivers for older persons with

depression.

THE RIGHT TO BE AND ACT DEPRESSED, AND

ITS EXCEPTIONS

As a general proposition, a health care or human

services professional seeking to introduce any sort

of therapeutic intervention aimed at curing or

alleviating Mrs. C’s depression, or at managing

various other aspects of her life while she has

depression, would require Mrs. C’s prior informed

consent or permission to do so.  Put differently, we

begin with the presumption that Mrs. C has a legally

protected personal right to refuse to permit any medical

or social intervention, even if health care or human

services professionals strongly recommend the

intervention as, in their professional judgment, likely

to serve Mrs. C’s best interest.9   The legal right to

bodily integrity or self-determination is predicated on

the ethical principle of personal autonomy,10  which is

the preeminent ethical value in contemporary

bioethical discourse in the U.S.11  at the beginning of

the new millennium.

Neither the principle of autonomy nor its legal

manifestation, the doctrine of informed consent, are

automatically abrogated or trumped in the case of

Mrs. C solely because she has been categorized by

health care professionals with the diagnostic label of

clinical depression.  At the same time, however, the

individual’s right to informed choice regarding medical

treatment, while fundamental in stature, is not

absolute and unlimited.  Although it is difficult to find,

especially in print, advocacy for the unqualified position

that properly aggressive treatment of depression

necessarily entails forced treatment of patients like

Mrs. C who are resisting, there is a prevalent attitude

among gerontological practitioners that severe

depression robs individuals of the insight that they

have a problem requiring help.  When, then, is

unwanted external intervention, medical and/or social,

for an older depressed person justified?
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Danger to Others
First, certain interventions might be justified or even

compelled if Mrs. C were believed to pose a threat to the

lives or well-being of other persons, i.e., if she were a

danger to others.  Under their inherent police power to

protect and promote the general health, safety, and

welfare of the general community,12  states through

legislation and/or judicial decisions impose on certain

categories of professionals a legal obligation to warn third

parties, either directly or by notifying law enforcement

agencies, who are imminently and seriously endangered

by someone (for example a patient or client) with whom

the professional has a relationship.13   The precise extent

of the duty to warn, the degree of foreseeability expected,

and the acceptable methods of fulfilling the responsibility

vary considerably among jurisdictions within the U.S.,14

and in many states there has been an expansion of

responsibility from just a duty to warn imperiled third

parties to one of actually taking steps to protect them

from the harm threatened by the professional’s patient

or client.15

Let us suppose that Mrs. C is so depressed that the

professionals who have been involved in her

diagnosis and care reasonably suspect that there is

a substantial risk that she may forget to turn off her

stove one day soon and start a fire, placing not just

herself but her neighbors in the assisted living facility

in danger of serious injury.  Under the existing law in

most states, those professionals would be mandated

to report this suspicion to law enforcement authorities,

who probably in turn would request the involvement

of the local adult protective services (APS) agency.16

In considering particular options for intervention to

prevent or substantially reduce the likelihood of the

danger to others posed by Mrs. C from actually

materializing, any law enforcement or social service

agency would be legally guided by the least restrictive/

least intrusive alternative principle.  This principle,

embodied both in statutes17  and constitutional

interpretation,18  provides that when the state is

contemplating intervening in someone’s life in a

manner that restricts that individual’s freedom, the

state may intervene only to the minimal degree (i.e.,

only in the least restrictive or intrusive way) actually

necessary to accomplish the legitimate purpose(s)

of the intervention.

Thus, in the scenario described here, it is likely that

APS and/or the administrators of the assisted living

facility would first explore with Mrs. C (and her children,

if she will permit their participation and they are willing

to participate) the possibility of her voluntarily accepting

some environmental modifications in her housing unit

(e.g., extra smoke detectors) that might eliminate or

reduce the risk of the danger foreseen by Mrs. C’s

caregivers.  If that strategy fails, APS may consider

pursuing forced treatment for Mrs. C’s depression

and/or forced relocation of Mrs. C to a nursing home.

If Mrs. C is unwilling to voluntarily receive treatment or

move,19  those interventions could be carried out legally

only if either (a) she were declared to be incompetent20

to make those decisions by a court in a formal

guardianship proceeding–a process that is far from

automatic when the petition is actively contested21 —and

a guardian22  were appointed by the court to make these

decisions on her behalf23  or (b) Mrs. C had, while still

capable of making her own autonomous choices,

executed a durable power of attorney for health care or

other advance written proxy directive instrument

appointing another person to act as her decision making

agent when she became unable to speak for herself.24

As a practical matter, if Mrs. C’s professional caregivers

concluded, based on the exercise of their clinical

judgment, that she lacked adequate decision making

capacity but there was no available surrogate who had

been formally appointed to act by the court or advance

proxy directive, the caregivers would likely act as though

her children were the proper surrogates and rely on their

decisions.  Even in the absence of formal legal authority,

the adult children (if they are willing to take on this role)

probably would be treated as the assumed surrogates

as a matter of longstanding custom.25

If, but only if, less restrictive or intrusive alternatives

have been explored and found unsatisfactory or

infeasible, proceedings may be initiated to civilly

(involuntary) commit Mrs. C to a public mental

institution.  Before a court would involuntarily commit

Mrs. C, it would need to be convinced by at least clear

and convincing evidence26  that she presented a

specific, serious, imminent danger to other persons,

and that this danger arises from the fact that she

suffers from a mental illness.27   Moreover, despite a

recommendation by the American Psychiatric

Association to the contrary,28  involuntary commitment

would not automatically assure that Mrs. C would

receive medical or psychological treatment for her

depression without her consent to such treatment.  In

almost all the states, Mrs. C’s right to refuse treatment

for her depression would not summarily be

extinguished by the involuntary commitment order;

whether or not she retains the prerogative to choose

would depend on a separate and distinct inquiry

regarding her present capacity to make particular

treatment decisions despite her depression and

dangerousness.29

Danger to Self
The more probable scenario to unfold in the case of

Mrs. C would involve a judgment by her professional

caregivers that, because of her depression, she is

engaging in conduct that creates unacceptable risks

of harm to herself.  Types of conduct, among others,

that might lead a physician to consider a depressed

patient to be unable to protect his or her own well-

being sufficiently could include the person’s refusal

of treatment for depression(exemplified by Mrs. C’s

conduct), express refusal of30  or surreptitious

noncompliance with31  medical treatment for other

(especially life-threatening) conditions, requests for

assisted suicide or another form of assisted death,32
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or an actual suicide attempt.33

In the overwhelming majority of states, statutes have

been enacted that mandate (under threat of criminal

penalty for noncompliance) enumerated categories

of health and social service professionals to report to

designated public health or social welfare authorities

cases in which there is a reasonable suspicion of

past or current abuse or neglect, including self-neglect,

of an adult.34   Although refusal of treatment for

depression, by itself, likely would not qualify as self-

neglect, usually such refusal directly brings about

other conduct (e.g., refusal of medical treatment for

serious physical conditions, refusal to eat) or

situations (e.g., enhanced mortality risk)35  that more

clearly presents a danger to self and therefore would

so qualify.  In the remainder of the states, reporting of

suspected abuse or neglect is voluntary, but the good

faith reporter is provided with immunity against any

civil or criminal repercussions based on the report.36

Mandatory and voluntary reporting laws dealing with

danger to the patient/client, rather than to a third party,

are predicated on the state’s inherent parens patriae

authority to protect persons who are unable to fend

for themselves.37

Any interventions that APS or another agency would

consider imposing on Mrs. C to protect her against

self-neglect would either require her competent,

voluntary, informed consent or need to be authorized

under the state’s parens patriae power.  The state’s

authority to force services or other interventions on an

unwilling Mrs. C is constrained by the least restrictive/

least intrusive alternative principle.38

One form of intervention that might be considered

would be forced medical treatment of Mrs. C

specifically aimed at ameliorating her depression.

Mrs. C’s legal right to veto unwanted intervention of

this type depends on her present mental capacity and,

as noted earlier, a diagnosis of depression by itself

does not automatically determine the issue of

decision making capacity.  If Mrs. C’s functional

capacity is severely impaired, the argument for

overriding her asserted refusal of treatment for

depression is strengthened if treatment is aimed

primarily at restoring or improving her capacity to make

other important life decisions in the future, rather than

just because health care or social service

professionals believe she will be happier after

treatment.  Such an argument might be more difficult

to make convincingly for Mrs. C than for a younger,

otherwise more healthy, individual.  Even when there

is a valid long range autonomy-enhancing motivation,

however, absent Mrs. C’s prior appointment of a health

care proxy, forced treatment would normally require a

judicial finding of Mrs. C’s incompetence and

appointment of a surrogate decision maker (e.g., a

guardian of the person) with explicit authority to

consent to treatment on Mrs. C’s behalf.

The same set of factors would be pertinent if the

involuntary interventions contemplated consisted of

forced treatments for Mrs. C’s medical problems other

than depression.  Regardless of the particular type of

treatment being considered, both the health care

professionals and surrogate decision maker should be

guided by the principle of substituted judgment, that is,

an attempt to carry out the known or reasonably inferred

wishes of Mrs. C as developed and expressed while she

still retained decision making capacity.39   Put differently,

they ought to make decisions about specific treatment

alternatives (including the alternative of no treatment at

all) by trying to stand in Mrs. C’s shoes, with her values,

preferences, and idiosyncracies–by ‘donning her mental

mantle.’40   Only if Mrs. C did not, while previously

competent, create a clear evidentiary record of her

desires regarding medical treatment that could be

applied to her current circumstances without tortured,

essentially fictitious intellectual speculation may the

health care professionals and appointed or assumed

surrogate(s) impose interventions over her objection

because they believe those interventions would serve

Mrs. C’s objective best interests.41

Involuntary commitment of Mrs. C to a public mental

institution for forced treatment of her depression or

other medical problems justified on a parens patriae

rationale (i.e., ‘for her own good’) seems rather far

fetched.  Not only would such a commitment be

subject to the same substantive and procedural

prerequisites as discussed earlier in the context of

police power commitments,42  without any guaranty

that treatment would take place without a separate

adjudication of Mrs. C’s decisional incapacity, but

justifying such involuntary confinement as the least

intrusive or restrictive intervention available would

appear to be difficult.  Forced relocation to a nursing

home or assisted living facility, in the form of a

‘voluntary’ admission consented to by a formal or

informal surrogate for Mrs. C, is more likely, although

medical treatment in those settings still could not occur

without explicit permission from the surrogate.

CASE OUTCOME

Mrs. C is a real person.  Her professional caregivers

have repeatedly but unsuccessfully tried to negotiate

directly with Mrs. C a voluntary treatment plan for her

depression.  They also have  contemplated and

discussed among themselves and with Mrs. C’s

children the various forms of involuntary intervention

discussed in this article.  However, the strong

consensus has been that neither guardianship nor

involuntary commitment are realistic or desirable

strategies as applied to this individual.  Neither the

involved professionals nor family members believe

that a sufficient showing of decisional incapacity could

be established to justify a court’s imposition of a

surrogate decision maker for Mrs. C without her

concurrence.  Since Mrs. C has grown so progressively
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weak that she no longer even attempts to cook for herself,

she is not endangering fellow assisted living residents

with her stove and therefore could not be involuntarily

committed based on a police power rationale.  Involuntary

commitment predicated on the danger that her refusal

of treatment for depression poses for Mrs. C herself has

been rejected because it is too drastic an alternative and

would not assure treatment for her depression anyway.

Thus, the current status of Mrs. C is similar to that of

many other older individuals with similar psychiatric

profiles.  Despite the continuing attention and

entreaties of the health care team and her children,

she remains–paradoxically–miserable and glad to be

so.  The professionals and family remain frustrated,

angry at both Mrs. C and the legal restrictions that

prevent them from forcing treatment on her.

CONCLUSION

Older individuals with depression of varying degrees

of severity and other chronic43  as well as acute

medical problems are becoming more prevalent as

the population ages dramatically.  As the case of Mrs.

C prominently illustrates, the care of these individuals

raises a plethora of legal and ethical issues, as

professional caregivers, advocates, and society

endeavor to balance compassion and benevolence

for suffering persons, on one hand, with respect for

the autonomous right to control vital facets of one’s

own life, on the other.  We must continue to grapple,

from legal, ethical, and practical perspectives, with

complex questions about when, how, and with whom

we ought to be using the tools in our modern scientific

armamentarium to intervene against the wishes of

older persons like Mrs. C who purport to choose to be

miserable and to act accordingly.
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