
BEL G I UM. 

ANSWERS TO QUESTIONlUIRE. 

PART IV. 

(Question 31). 



31. To what extent can a person be charged at one 
and the same trial with more than one offence? How is 
the punishment to be calculated when in such a case the 
accused person has been convicted of more than one off e
nce? Is there any provision for the intenxification of 
punishment in the case of an offence committed by a re
cidivist? Is such intensification at the discretion of 
the tribvnal? 

A. Persons charged at.one and the same trial with 

more than one offence. (Concurrent offences) 

1. Legal provisions and general principle : 

This matter (concours de plusieurs infractions) 

is treated in Chapter VI of Book I of the Penal Code 

(art. 58-65). The rule is that, in the Belgian system, 

a person can be charged with several offences at the 

same trial. It may happen that some of the offences 

are of a diffevent nature from the others, so that one 

and the same court would normally have no jurisdiction 

to pass judgement upon all of them; for wxample when 

a person has committed a fe l ony or a misdemeanour (or 

a misdemeanour and a transgression) if these offences 

are entirely seperate and have been committed by dif

ferent persons they come under the jurisdiction of 

different courts, but if they have been committed by 

the same person the court which has jurisdiction to 

pass sentence for the gravest of the offences has juris-

diction to pass sentence for all of them. 

2. Rules as to the calculation of the punish-

ment. 

a) Two or more transgressions : 

If 



If a person is found guilty of more than 

one transgression (contravention) he shall incur lia

bility for each of them separately in the ordinary way, 

and the punishments shall accumulate (C.P. art. 58). 

b) Two or more misdemeanours 

When· a person is found guilty of several 

misdemeanours (delits) he shall incur liability for each 

of them separately and the punishments shall accumulate, 

but the whole of the penalty inflicted shall not exceed 

the double of the maximum penalty provided by law for the 

most serious of the offences that were committed (C.P. 60). 

c) Misdemeanours and transgressions : 

When a person is found guil t y of mis

demeanours and transgressions he shall incur liability 

for each of them separately and the punishments shall 

ac cumulate, but the total penalty inflicted shall not 

exceed the double of the maximum penalty provided by law 

for the .most serious of the offences that were committed 

(C.P. art. 59). 

d) Felony and misdemeanours, and / or 

transgressions 

When a person is found guilty of a felony 

(crime) and one or more misdemeanours (delits) and / or 

transgressions (contraventions) no other penalty than 

the penalty of the felony shall be inflicted (C.P. art 61). 

e) Two or more felonies : 

Wben a person is found guilty of two or 

more felonies, only the penalty provided for the most 

serious 



serious felony (crime) shall be inflicted , but the court 

may intensify the punishment with five years above the 

maximum prescribed by law (C.P. art. 62). 
I 

f) One f act susceptible of different con-

·structions (concours ideal) : 

When one and the s ame actual f act can 

be construed in dmff erent ways as several diff erent 

of fences, the of fender shall not incur a liability 

heavier than the maximum provided by l aw for the most 

serious offence. 

N.B. The most serious offence is in 

all these cas es the offence for which the l ongest term 

of confinement is prescribed by law. 

All penalties of special confiscation 

( s ee question 30) are always accumulated. 

* 
-* * 

B. Intensification of punishment in the case of a 

recidivist. 

1. Legal provisions. 

This matter is included in Chap. ·v of Book I 

of . the Penal Code (art. 54-57) and in Chap. V of the Law 

of Social Defence of 1930 (art. 24-28); the first governs 

the cases where the int ensification of the punishment can 

be applied, the secondr refers to securi t y measures which 

can 



can be ordered by court in vie of preventing the off en

der from relapsing by keeping him out of harm's way. 

2. What is recidive? 

Recidive in the Belgian system has at least 

four differ ent meanings : 
• 

a) in the Penal Code, in matters of 

f elonies and misdemeanours, a person is a recidivist 

in either of three c ases : 

i) when having been sentenced 

for felony, he afterwards commits any other felony. 

ii) when having committed a f e-

lony , he commits a misdemeanour. 

iii) when having within five years 

served a sentence for a misdemeanour to not less than 

one year's imprisonment, ·he commits another mis demeanour. 

b) in the law on Social Defence (9th 

April 1930) a person is a recidivist in either of the 

three cases stated above and furthermore : 

i) when having committed a mis-

demeanour he aft er wards commits a felony. 

ii) when having within fifteen 

years committed .at least three offences the penalty 

for each of which has not been less than six months, 

he co ·ts another off ence of any kind. 

c) in the prison regulations any 

person is a recidivist who, having to s erve a sentence 

for at least one year, has previ ously 

1) either served a sentence of 

not 



not less than six months, 

ii) or served, in Belgium or abroad, 

within the last ten years, three sentences of not les s 

t han three months each. 

d) in tQe Penal Code, in connection 

with transgressions, no person is a recidivist unless 

he commits specifically the same transgression within 

a certain time from the first sentence. 

3. Specially, recidive in the system of the 

Penal Code : 

An offender is in a state of recidive when, 

having been sentenced previously for some felony (crime) 

or misdemeanour (delit), he is sentenced again for a 

felony or a misdemeanour of the same kind as the first 

one, or of another kind . The consequence of this is that 

when a person has to answer before the same court and 

at the s ame time for several offences he is not in state 

of recidive, irrespective of the time upon which the 

offences were com.~itted. 

Recidive is a legal cause of intensification 

of the punishment : the trial court shall consider the 

present offence in respect bf D.he offences for which 

the off ender has been previously sentenced and shall 

judge whether there is an~ rea son for intensifying t he 

punishment. 

The intensification is at the discretion of 

the court, which is not bound to intensify, except where 

a person who has been previously convicted for a felony 

commits 



commits another felony making him liable to a term of 

penal servitude (travaux forces) of not less than 

fifteen years , or to a term of detention in detention 

barracks (detention) of not less than fifteen years. 

4. Effect of the recidive in the Penal 

Code system. 

a) In the case of recidive of felony 

upon felony (C.P. art. 54-55) : 

Any person who, having been previously 

convicted for a felony, commits another felony may have 

the new sentence for this felony intensified with five 

years; if however the second felony is one that makes 

him .liable to a term of penal servitude or detention 

from fifteen to t wenty years, the term of penal servi

tude or detention to which he shall be sentenced shall 

be not less than seventeen years . 

b) In the case of misdemeanour upon 

felony (C.P. art. 56, ~ 2) : 

Any person who , having been previously 

convicted for a felony , commits a misdemeanour (delit) 

can be sentenced to a punishment up to the double of the 

maximum of the punishment provided by law for this 

misdemeanour. 

c) In the case of misdemeanour upon 

misdemeanour (C.P. art. 56, ~ 1) : 

Any person who, having previously been 

sentenced to an imprisonment of not less than one year, 

commits another misdemeanour (delit) within five years 

can 



can be sentenced up to the double of the maximum of the 

punishment provided by law for this misdemeanour. The 

period of five years is counted from the moment upon 

which the person has served his sentence or from the 

moment upon which immunity had arisen through lapse of 

time (question 13). 

5. Special recidive/' in matters of trans-

gressions . 

There is recidive in matters of trans/gressions 

where the person who has been sentenced for a specific 

transgression is again sentenced for the same trans

gression within twelve months of the first sentence 

(C.P. art. 565). 

Recidive does not exist in these mat t ers unless 

the transgressions are specifically the same. The effect 

of recidive in such mattefs is the faculty for the judge 

to intensify the punishment to a certain extent, as pro

vided by law for each transgression . In matters of drunk

enness special rules have been laid down in the laws of 

16th August 1887 and 14th November 1939. Jn.. ~ 
-~--~~~-±Iaa--ut~R~c~s~€ matters intensification of the punish-

ment is not only provided for the first recidive, but 

a new and more severe intensification is provided for 

the second recidive. /tf.L JU'n-~ ~ ~ 

The penalties aie evet1 more severe when the 

person found drunk was either a public servant or one 

whose occupations are of such a nature that drunken

ness might be a cause of danger to the public (e.g. a 

driver of a car). 

C. Mesures 

* 



C. Mesures de s"O.rete which have taken the plade 

of punishments in cases of recidive. 

Before 1930, recidivists could, in the cas e of 

recidive of misdemeanour upon felony , or in case of 

recidive of misdemeanour ~pon misdemeanour,( s ee above ), 

be placed by court under police supervi sion for five to 

ten years. This measure has been abolished by t he Law 

for Social Defence of 1930, and since t hen the court may 

decide in the sentence that the recidivist shall, after 

he has s erved his sentence, remain a t the government's 

disposal for a period of time varying from five to ten 

years. 

For the a ppl i cation of this particular law 

the legal consequences of the state of recidive exists 

not only in the cases specified above , but also 

i) in the ca se of one who, having been convicted 

of a felony, afterwards commits a misdemeanour, a~d 

ii) in the case of whoever, having been 

sentenced within the l ast ~ifteen years to not less than 

§hree terms of imprisonment of at least six months each, 

shows a persistent tendency to relapse (Loi de defens e 

sociale, art. 25) (see also question 32). 

* 
* * 
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