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ENGLISH STUDIES IN CRIMINAL SCIENCE 
SWISS CRIMINAL LAW 

EDITORIAL NOTE 

One of the main aims of our Department is to promote 
comparative studies in criminal science. In accordance with 
this purpose we prepared in 1941 a detailed plan for a compre
hensive survey of the penal system of the European countries. 
Owing, however, to the abnormal conditions of the time it has 
not yet been possible fully to realize this project. We were 
greatly encouraged, however, to persevere by the support 
which was given at the Conference between the representatives 
of nine Allied countries and the Department held in Cambridge 
in 1941. A resolution was then adopted "That this Conference 
welcomes the Cambridge Department's action in initiating the 
survey and reaffirms the undertaking of its members to assist 
in its speedy completion. Furthermore, as scientific investigation 
is the basis of effective international collaboration on penal 
matters, this Conference expresses the hope that the Cambridge 
Department will continue in the future its comparative studies 
and assures the Department of the interest of the Allied Govern
ments in this work." 

In such a survey as this the analysis of the systems of criminal 
justice in the Axis countries and in those under their influence is 
of paramount importance and we have accordingly collected a 
great deal of material on this subject. Of course, comparative 
studies cannot be restricted to the debased systems which have 
been imposed in these countries. To give a just and well balanced 
picture of penal development in Europe, extensive investigations 
must be carried out into the systems of criminal justice of the 
countries which fully respected the heritage of civilization. 
Amongst these, Switzerland occupies a most prominent place. 
We therefore approached Professor Delaquis of Berne and asked 
him to provide replies to the standard questionnaire which we 
had framed so as to cover every point of importance which could 
reasonably be included in any fully developed system of criminal 
justice. We also asked Professor Delaquis to contribute an article 
in which the leading principles and the most interesting features 
of the new Swiss Criminal Code of 1937 would be reviewed and 
explained. Professor Delaquis very kindly accepted our invitation 
and under his direction Dr. iur Pfander has fulfilled this heavy 
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task with exceptional skill and precision. We have much pleasure · 
in now publishing this article which, together with the answers 
to the Questionnaire, forms one complete unit of the main scheme. 

In his Preface, Professor Gutteridge, the first holder of the . 
Chair of Comparative Law in the University of Cambridge, 
emphasises the need for comparative studies in criminal science 
and explains why the Swiss Criminal Code is particularly suitable 
for this kind of enquiry. 

We take this opportunity of expressing our gratitude to Dr. 
K. Lipstein who has undertaken the arduous task of translating 
the whole material into English. 

Department of 
Criminal Science, 
Cambridge. 

L. R. 
J.W.C.T. 
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PREFACE 

The application of the comparative method of research to 
penal matters may, at first sight, appear to require some justifica
tion. It has been argued that social, religious, political and 
economic conditions vary to such an extent from country to 
country that comparison cannot, in this instance, be expected 
to yield results of any great value. It is, of course, true that the 
historical development of the law of crime has followed a varying 
course in different countries and that standards of wrong doing 
and of the means to be adopted for its prevention or repression 
are by no means identical. But the suggestion that criminal 
law does not lend itself to comparison appears to be unfounded 
and is, in reality, inspired by the "unificationist" view of com
parative law. According to this school of thought the main 
purpose of comparison is to provide mat~rial for the drafting of 
unified laws and since the unification of criminal law cannot be 
regarded as a matter of practical politics, any attempt to compare 
the penal systems of the world-as it is said- serves no useful 
purpose. It may be conceded that the world wide unification of 
criminal law is jmpossible, or, that if it were possible, it would 
be undesirable. But unification is only one of the many purposes 
for which laws are compared and it is perhaps unfortunate that 
the trend of events during the last fifty years should have brought 
it sn.much into the foreground. Recent attempts to unify certain 
branches of maritime, commercial and matrimonial law, though 
largely unsuccessful, have given exaggerated publicity to this 
aspect of comparative law and have tended to obscure other, 
perhaps more important, purposes for which comparison can be 
utilised. Justification for the employment of the comparative 
method is, in fact, to be found in the policy of collaboration rather 
than in that of unification. Nations have much to learn from 
one another and this applies to penal questions as much as to 
other departments of legal activity. The success or the failure 
attending the adoption of a particular policy in dealing with crime 
has its lessons not only for the country which has made the experi
ment but for all countries which have the like problems to solve. 
The diffusion of knowledge of the steps being taken in other 
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countries to combat crime is consequently a matter of urgency 
and importance. Comparison also serves the purpose of ascertain
ing the optimum, i.e., of fixing the standard which should be 
aimed at in all countries as embodying the most enlightened 
conceptions of criminal justice and the best means by which 
those conceptions can be realised. Comparison may also save 
us from the perils of undue complacency. The English people, 
for instance, are not unreasonably proud of their criminal system, 
of its impartiality and its efficiency, but there is always the danger 
that this feeling of satisfaction may lull us into a state of 
somnolence which may prove hostile to efforts to improve the law 
and its administration. These considerations were stressed so 
long ago as the year 1839 when the Royal Commission on Criminal 
Law presented its report.1 The case for international collabora
tion in penal matters is stronger now than it was then because 
increased facilities for travel and transport, due to modern 
scientific discoveries, have vastly extended the territorial area of 
wrongdoing and greatly increased the difficulties attendant on 
the detection and the prevention of crime. 

A special interest attaches, therefore, to the comparative 
survey of the European penal systems which is the latest but 
not the_ least important. enterprise undertaken by the Cambridge 
Department of Crim]nal Science. This new venture is note
worthy, not merely because it represents a well organjsed 
attempt to utilise the comparative method of research in a field 
which has hjtherto been somewhat neglected, but also because 
the restoration of criminal justice to jts rightful place will be one 
of the major tasks confronting the United Nations when hostilities 
have come to an end. The development of a war mentality and 
the catastrophic denial of criminal justice in many of the European 
countries have resulted in a marked deterioration in the attitude 
towards crime and the methods to be adopted in dealing with it. 
Previous experience has also taught us that the declaration of 
peace may bring in its train an inevitable urge to be freed from 
the bonds of discipline and restraint and so tend to intensify the 
impact of crime on society. A duty rests upon the English speak
ing nations in particular to show their readiness to collaborate in 
whatever measures may be required to secure the restoration of 
stability in the administration of justice and the renewal of 
progress towards a solution of the manifold problems created by 
war conditions. 

This process of penal reconstruction is one which must be 
based on knowledge of the latest developments in the existing 

1 See Law Quarterly Review, Vol. 58, (1942), p. 107. 
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European penal systems and penal methods and for this reason 
alone no apology is needed for the entry of the Cambridge Depart
ment into the field of comparative research. The broad outlines of 
the form which this survey will assume have already been indicated 
by the Department in a memorandum which has been published.2 

The Department is fortunate in being able to call, for the purposes 
of the direction of this survey, on the services of a distinguished 
criminologist, Dr. Radzinowicz; who has a profound knowledge 
of European penal law and penal methods. 

The selection of the Swiss Penal Code as the subject matter 
of the first survey to be undertaken under the auspices of the 
Cambridge Department was a happy thought, not only because 
this Code embodies the latest developments in criminal science 

. on the Continent of Europe, but also because it represents the 
results of many years of careful comparative study of the conflict
ing cantonal systems of the Swiss Confederation. It came into 
being for the purpose of remedying the situation created by the 
existence in the same territorial area of a large number of penal 
systems each with its own rules of law, its own courts and its 
own prison system. Switzerland was, in fact. a reproduction in 
miniature of the conditions prevailing in Europe and the steps 
which have been taken to reconcile the claims of cantonal in
dependence with the interests of the Confederation, taken as a 
whole, cannot fail to be of the greatest interest and value to lawyers 
elsewhere. The Swiss Codes, in general, occupy a unique position 
as material for comparison. The Civil Code and the Code of 
Obligations represent the Civil Law in its most modern guise with · 
features derived from the principal European systems of law. 
They are distinguished by the simplicity and clarity of their 
phraseology and by the absence of those formalities and cumber
some provisions sometimes found in other codes, which can only 
be explained on the ground that they have been made necessary, 
either by a slavish adherence to tradition, or by an over refinement 
of legal concepts. In particular, the Swiss Codes are free from 
many of the difficulties which face Anglo-American lawyers who 
may desire to compare the rules of Continental law with those of 
their own systems. Swiss Law does not call for the same know
ledge of the legal terms employed by constitutional lawyers or 
for the same familiarity with concepts and institutions which are 
peculiar to Continental Law. Above all, these Codes embody 
a successful attempt to avoid undue rigidity, so far as is possible 
in codified law, and to afford as much scope for the exercise of 

2 Law Quarterly Review, loc. cit. 
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individual rights as is compatible with the welfare of the rest of 
the community. They embody the laws of a democratic people 
who value freedom above all else. The humanitarian spirit 
which animates the Civil Code and the Code of Obligations has 
also inspired the framers of the New Penal Code which will be 
found to rest on sound liberal traditions, to be adapted to the 
needs of the present and well fitted to serve as a system in the 
war against crime. So far no substantial study of this Code has 
been published in English and we owe a deep debt of gratitude 
to the Permanent Bureau of the International Penal and Peni
tentiary Commission at Berne and, in particular, to Professor 
Delaquis and Dr. Helene Pfander for the care which has been 
taken in order to enable this excellent summary of the provisions 
of the Code to be placed at the disposal of English readers. 

Trinity Hall, 
Cambridge. 

H. C. GUTTERIDGE. 

-
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SWISS CRIMINAL LAW 

REPLIES TO THE QUESTIONNAIRE ISSUED BY THE DEPARTMENT OF 

CRIMINAL SCIENCE IN THE FACULTY OF LAW, 

UNIVERSITY OF CAMBRIDGE 

BY 

Dr. iur Helene Pfander, Berne 1 

PART I. 

1. What are the sources of Criminal Law and Criminal Procedure 
in the Swiss legal system? What part, if any, in the develop
ment of that law is played by the recorded }udgments of the 
tribunals? 

Owing to the fact that Switzerland is a Federal State, the 
position in the sphere of Criminal Law and Procedure is 
peculiar, inasmuch as both the Federation and the 25 Cantons 
and Sub-Cantons enjoy the competence to legislate in respect 
of these topics. This competence is founded on Article 64 (2) 
of the Federal Constitution which was inserted on November 13, 
1898 with a view to unifying the .substantive rules of criminal 
law. Article 64 (2) provided: 

" The Federation is authorized to legislate in matters of 
criminal law. 
The organization of the courts, the procedure in court and 
the operation of the courts remain, as hitherto, the concern 
of the Cantons. 
The Federation is authorized to allocate grants to the 
Cantons for the purpose of assisting the establishment of 
Penitentiaries, Workhouses and Houses of Correction and 
of improving the prison system. The Federation is also 
authorized to participate in the: creation of institutions for 
the protection of neglected children. 

After forty years of preparatory work and in spite of the 
.opposition against the unification of criminal law which had made 
itself felt again in recent years, the work of reform was brought 
to a successful conclusion by both Federal Chambers in 1937 
and was approved by a referendum of July 1938. Since the 
uniform Swiss Criminal Code of December 21, 1937 has come 
into force on January 1, 1942, we need not discuss here the 

1 Of the Permanent Secretariat of the International Penal and Peniten
tiary Commission, Berne; Director: Professor Dr. E. Delaquis. 
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cantonal systems of criminal law, which are henceforth of his
torical interest only. Moreover; the quality of the cantonal 
systems of criminal law varied considerably. For the sake of 
curiosity, it may be mentioned in passing that two Cantons, 
namely Uri and Nidwalden, never possessed a codified system of 
criminal law. 

According to Article 64 (2) of the Federal Constitution, 
legislation in matters of criminal procedure remains reserved 
for the Cantons even after the unification of the substantive 
rules of criminal law (a similar development can be observed 
in the sphere of private law). In addition, the competence to 
legislate in respect of minor offences remains, to a certain extent, 
with the Cantons even in the future (Article 335 StGB).2 

Federal Criminal Law existed to a considerable degree even 
before the Federal Criminal Code was enacted. It included not 
only special enactments in the nature of administrative law, 
but also a separate statute concerning Federal Criminal Law, 
which contained a general part and an enumeration of various 
punishable acts, especially of offep.ces against the Constitution 
or against internatfonal law. This statute was abrogated by the 
Swiss Criminal Code. 

The enforcement of the Federal Criminal Law is in part 
entrusted to the Cantons by statute, in part it may be delegated 
to the Cantonal Courts· as and when the need arises and in part 
it is reserved for the Federal Courts themselves. 

Like most continental systems of criminal law, Swiss criminal 
law is based on statutes. Decisions of courts command a certain 
attention whenever the interpretation of a statute is involved. 
But according to the dominant view, which has also found 
expression in Article 1 of the Criminal Code, the analogous appli
cation of criminal laws by the courts is prohibited. Consequently, 
there is also no room for customary rules of criminal law. 
Criminal law can only be developed by statute. See also No. 23, 
below. 

2. Excluding any legal innovations introduced for the purpose of 
meeting the special circumstances of war, what codes and statutes 
(indicated by the official title, together with a translation of 
the title into English, German or French) relating to criminal 

2 Abbreviations: StGB-Swiss Criminal Code; BStP-Federal Crimi
nal Procedure; StV-Bernese Criminal Procedure; 
EG-Bernese Introductory Law to the Swiss Criminal Code. 
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matters and prison systems are now in operation? With the 
same exclusion, what drafts of such codes and statutes have 
been proposed since 1920? 

The following is an enumeration of the more important 
laws and decrees in matters of criminal law passed by the 
Federation and by the Cantons (up to August 1942). 

(a) Federal Law. 
Schweizerisches Strafgesetzbuch (Swiss Criminal Code) of December 21, 
1937, adopted by referendum of July 3, 1938, in force since January 1. 
1942.3 

Bundesgesetz ilber die Organisation der Bundesrechtspflege (Federal Law 
concerning the Organization of the Federal Administration of Justice) 
of March 22, 1893 with numerous amendments. 

Bundesgesetz ilber die Bundesstrafrechtspflege (Federal Law concerning 
Federal Criminal Procedure) of June 15, 1934, in force since January 
1, 1935, with amendments. • 

Bundesbeschluss betreffend vorlaufige Anderungen in die Bundesrechtspflege 
(Federal Decrees concerning provisional alterations of the Federal 
Administration of Justice) of December 11, 1941. 

Verordnung uber das Strafregister (Decree concerning the register of 
convicted persons) of November 14, 1941. 

Militarstrafgesetz (Military Criminal Code) of June 13, 1927, in force 
since January 1, 1928. 

M ilitarstrafgerichtsordnung (Military Code of Criminal Procedure) of 
June 28, 1899 with numerous amendments. 

Verordnung betreff end den militarischen Vollzug der Gef angnisstraf e 
(Decree concerning the execution of prison sentences by the military 
authorities) of November 29, 1927 amended by a Decree of the Federal 
Council of March 15, 1940. 

Bundesgesetz betreffend Anpassung des Militarstrafgeztzes und der Mili
tarstraf gerichtsordnung an des Schweizerische Straf gesetzbuch (Federal 
Law concerning the adaptation of Criminal Procedure to the Swiss 
Criminal Code) of June 13, 1941. 

It is impossible, in this connection, to give an account of 
the numerous Federal enactments of an administrative character 
entailing penalties (so-called Nebenstrafgesetzgebung). Equally, 
it is proposed to omit an enumeration of penal decrees of a trans
itory nature which are the result of the exigencies of war time 
and which are mainly based on the exceptional powers of the 
Federal Council. For this problem see: Dr. F. Comtesse, Der 
strafrechtliche Staatsschutz gegen hochverraterische Untn'.ebe in 
Schweizerischea Bundesrecht, (Polygraphischer Verlag A.G., Zurich 
1942). 

3 An English translation of the Swiss Criminal Code has been published 
as a supplement to Vol. XXX, No. 1 (May-June, 1939) of the Journal of 
Criminal Law and Criminology, Chicago, Ill. 
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(b) Cantonal Law. 
Since Cantonal criminal law was abrogated as from the end of 

1941, it is unnecessary to refer at this place to the criminal legis
lation of the Cantons. 

The legislation in matters of criminal procedure, a survey of 
which together with an enumeration of the Introductory Acts to 
the Swiss Criminal Code is given below, is not of sufficient import
ance to warrant a detailed discussion. Several obsolete Cantonal 
codes of criminal procedure have been revised jn view of the 
introduction of the new Criminal Code. The following discussio~ 
is confined to Federal Criminal Procedure and to Criminal Pro
cedure in the Canton . of Berne representing one of the various 
examples of Cantonal laws of procedure. 

The principal cantonal laws in matters of criminal law and 
procedure are as follows: [The author here set out in detail a 
list9of various cantonal laws, the publication of which is prevent
ed by limitation of space.-C. A. W.] 

PART II. 

3. What powers of investigation, whether by interrogating indivi
duals, by interference with property, or otherwise, have the 
police and other state authorities, when the commission of an 
offence is suspected? 

Articles 100 ff. of the Federal Code of Criminal Procedure 
(BStP) regulates the powers of the judicial police in respect of 
criminal acts punishable by Federal Law, if the Federal Assizes or 
the Federal Criminal Court have jurisdiction (criminal acts 
punishable by Federal law in respect of which the prosecution is 
entrusted by law to the Cantonal authorities, are subject to the 
Cantonal laws of procedure in accordance with Article 24 7 BStP). 
The powers of investigation in cases subject to Federal Criminal 
Procedure may be defined as follows. The officials and employees 
of the judicial police (i.e. pursuant to Article 17 BStP: public 
prosecutors of the Cantons, officials and employees of the federal 
and cantonal police, as well as all other officials and employees 
of the Federation and of the Cantons when acting in the exercise 
of their duties) may investigate offences the prosecution of which 
falls within the competence of the Federal Authorities. In the 
case of offences punishable upon application by the injured party, 
investigations are initiated as a rule only after the injured party 
has laid an information, but in urgent cases, th~ necessary 
measures may be taken even before an information has been 
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laid (Article 101). The authorities ascertained the clues of the 
crime, take the necessary measures to safeguard the evidence and 
carry out those investigations which permit of no delay (Article 
102). The investigations-which are conducted under the super
vision of the Federal Public Prosecutor (Article 104)-must be 
limited to measures which are absolutely essential, namely, 
ascertaining the facts of the crime, arresting the accused and · 
securing the evidence. 

While the investigations are proceeding, i.e., prior to the 
initation of the preliminary judicial inquiry before the examining 
judge ( U ntersuchungsrichter, J°uge d' instruction), only the Federal 
Public Prosecutor and those of the judicial police who are com
petent according to cantonal law are entitled to seize property 
and to search premises (Article 73 BStP). They are bound by 
the rules of the Federal Code of Criminal Procedure, especially 
by Articles 65 ff, concerning seizure, search and confiscation. 
According to Article 67 the accused may be searched, if necessary. 
Premises may be searched if it is probable that the accused hides 
there or that evidence or clues of the crime may be found on the 
premises, but no search may take place at night, except in case 
of jmminent danger. 

Generally speaking, the cantonal provisions are sjmilar in 
substance. Thus, reference may be made to Article 71 of the 
Code of Criminal Procedure of Berne (St V). When measures 
necessary for the prosecution of a crime are carried out, "all 
necessary hardship must be avoided." According to Article 77· 
StV, police officials must, as an interim measure, seize or safe
guard by some other means, all objects used in the course of the 
perpetration of a crime or which may serve as evidence and must 
forward them to the examining judge, together with the protocols 
and reports (Article 79). Unless the person in charge of the 
house consents, a house may be searched only upon a written 
warrant of the representative of the cantonal government, of the 
examining judge ( U ntersuchungsrichter, Juge d' instruction) or of 
the president of the local council. Such an order may be issued 
only in urgent cases and if serious reasons for suspicion exist. 
Only if a person has been caught in flagranti delicto, or if serious 
grounds for suspicion against a person have been established and 
if a previous warrant cannot be obtained, officials of the police 
may enter houses, buildings and enclosed premises even without a 
warrant. In this case, a detailed report must be drawn up. 

As a rule, the judicial police is not entitled to question 
witnesses. This is the task of the separate authorities charged 
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with the prosecution or examination of criminal acts (i.e. the 
public prosecutor or the examining judge). Article 71 of the 
Code of Criminal Procedure of Berne lays down that the judicial 
police may require petsons to give information for the purpose of 
ascertaining the facts of a criminal act. But according to a 
well-established practice the police may not employ any means of 
coercion for this purpose and may not, as a rule, investigate the 
question of mens rea. The police merely assist the authorities 
charged with investigations. Only when summoned by the · 
investigation authorities, witnesses are under an obligation to 
appear and to make depositions and are punishable for non
compliance with this duty. Equally, the first hearing of the 
accused is reserved for the investigating authorities (see No. 8 
infra.) 

4. In what circumstances and by whom can a suspected person be 
arrested? 

A distinction must be made between arrest in consequence 
of a warrant of arrest and preliminary detention ( vorlaufige 
Festnahme) either of persons caught in fiagranti delicto, or of 
suspects in case delay would involve co.nsiderable risks. Accord
ing to Article 44 BStP a warrant of arrest may be issued only if 
serious reasons exist for suspecting that acrimeoramediumoffence 
(Verbrechen or Vergehen) has been committed, and, in addition, 
if there are serious grounds for suspecting that the accused will 

•escape or attempt to interfere with the evidence (Kollusionsgefahr). 
In particular it may be presumed that serious grounds exist for 
suspecting that the accused will escape, if he is charged with an 
offence punishable with penal servitude, or if he cannot give 
an account of his identity, or if he is not resident in Switzerland. 
Serious grounds for suspecting that the accused will interfere with 
the evidence exist, if certain circumstances justify the suspicion 
that he may attempt to destroy traces of the crime or to induce 
witnesses or others, accused in respect of the same offence, to 
make false statements or otherwise to endanger the purpose of 
the investigation. Similar provisions for · the issue of warrants 
of arrest are contained in Article III of the Code of Criminal 
Procedure of Berne. 

The warrant of arrest, which must be in writing, must give 
at least a detailed description of the accused as well as an indica
tion qf the offence of which he is accused, of the relevant provision 
of the Criminal Code and of the grounds of arrest (BStP, Article 
46; see also St V of Berne, Article 113). According to the Federal 
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Code of Criminal Procedure (Article 45), the following author
ities are competent to issue warrants of arrest: prior to the initia
tion of a judicial investigation, the Federal Public Prosecutor 
and those officials of the judicial police who are competent to do 
so according to cantonal law; during the judicial investigation, 
the investigating judge; during the following stages, the trial 
court or its president. In the Canton of Berne the investigating 
judge must issue a decree of arrest in writing which must indicate 
the grounds of suspicion and the reason for ordering an arrest, 
followed by a written warrant of arrest issued by the same judge 
(Article 112). 

In the case of a preliminary detention ( vorlaufige Festnahme) 
upon the suspicion that delay would involve considerable risks, 
or in fiagranti delicto, the judicial police must immediately bring 
the person so detained before a judge or official who is competent 
to issue warrants of arrest. The judge or official questions the 
suspect immediately and decides whether he is to be arrested or 
released (BStP, Articles 62, 63; similarly Articles 72-76 StV of 
Berne). Arrests and preliminary detentions are to be carried out 
without unnecessary harshness (Articles 75, 114). 

~ 

According to the Federal Code of Criminal Procedure (Article 
47) the accused, if arrested, must be heard at the latest on the 
first work-day after the arrest by the examining judge in respect 
of the grounds of arrest. If the arrest is upheld, the accused 
must be informed of the reasons, and the decision, which must be in 
writing and contain the reasons, must be incorporated in the files. 
According to Article 118 St V of Berne the arrested person must be 
questioned by the examining judge within 24 hours after his arrest 
at the latest and must then be informed of the decree of arrest 
including the reasons. Sundays and official holidays do not 
count. Equally the decree upholding a preliminary detention, 
which must be in writing and contain the reasons, must be added 
to the files and communicated to the accused. 

5. In what circumstances, under what conditions and by whom 
can a suspected person be required to appear before a tribunal, 
otherwise than by arrest? 

A person may be summoned by a court or any other authority 
entrusted with criminal proceedings, in the capacity of either the 
accused, of a witness or of an expert. The written summons, 
which must be served in accordance with special provisions, is 
issued by the competent authority and must indicate the capacity 
in which the person concerned is summoned, as well as the con-
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sequence of non-compliance with the summons (inter alia, of the 
possibility of bringing him in by compulsion, see BStP, Articles 
25, 30ff., 39, 140; StV of Berne, Article 48ff.). According to 
Article 56 St V of Berne, the judge may issue a decree to the effect 
that a person so summoned be brought in immediately, if there 
exist grounds of arrest, or if the person who was summoned has 
disregarded the summons without saHsfactory excuse. 

6. In what circumstances, under what conditions, and for how 
long can a suspected person be detained in custody before trial? 
Of every hundred persons brought to trial in the last recorded 
two years of the period of 1920-1929, how many have been so 
detained in custody (a) for periods not exceeding three months, 
(b) for periods between three and six months, (c) for periods 
between six and twelve months, (d) for periods over twelve months? 
In the event of his conviction, is the time of such detention to 
be taken into account in the calculation of the sentence imposed 
upon him? 

As a rule, persons who have been arrested must be released for 
the time being, as soon as the grounds of arrest have lapsed 
(BStP, Article 50, StV of Berne, Article 127). A decree upholding 
an arrest must be reasoned and in writing (BStP, Article 47, StV 
of Berne, Article 127). In Federal Criminal proceedings arrests 
which were ordered in the course of preliminary judicial investi
gations on the ground of danger of collusion may be extended be
yond a fortnight only if the court before which the case comes for 
trial consents (Article 21 (2) ) . But the examining judge may 
apply for an extension after the period of arrest which this court 
has allowed has expired. Some cantonal codes of procedure lay 
down definite limits (Zurich: eight or fourteen days; Basle: four 
weeks) which may only be exceeded if the higher authority 
consents or if the warrant of arrest is renewed. 

As regards the conditions of detention in custody the general 
rule is that persons so detained are to be kept separate from 
convicted prfaoners, and that they shall not be further restricted 
in their liberty than is necessary for the purpose of the arrest 
and the maintenance of order in the prison (BStP, Articles 48 and 
29; St V of Berne, Article 122). No detailed statistical informa
tion regarding the number of persons detained in custody and 
the duration of their detention can be given, as this question is 
subject to great variations in the different Cantons both in 
respect of the rules of criminal procedure and with regard to the 
statistical methods and conclusions. But the Statistical Year-
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book of Switzerland contajns the total figure arranged according 
to Cantons. According to it, the total of persons detained in 
Switzerland amounted to 1256 (1072 men, 184 women) at the end 
of 1937 and to 1229 (1044 men and 185 women) at the end of 1938. 

As regards the question whether the time of detention in 
custody is to be taken into account in the calculation of the 
sentence, Article 69 of the Swiss Criminal Code provides as follows: 
"The court shall credit the convicted person with the period of 
detention pending trial, if the offender did not cause or extend 
the detention by his own conduct after the offence. The court 
may take the detention into consideration as it deems adequate, if 
only a fine is imposed" (similarly BStP, Article 171). In addition, 
the period of detention served between the imposition and the 
beginning of the execution of the sentence shall be fully credited 
to the term of confinement (StGB, Article 375). 

7. In what circumstances, under what conditions, and by whom 
can an arrested person be released pending trial? 

Regarding release from custody on the ground that the 
reasons for an arrest have lapsed, see above No. 6. It must be 
ordered ex officio. 

According to Article 52 ff. BStP the accused may apply at 
any tjme for release from detention. If the application is rejected 
by the examining judge (in the course of the preliminary judicial 
investigation), a complaint may be lodged with the court before 
which the case comes for trial, while if it is rejected by the Federai 
Public Prosecutor (in the course of the investigations) a complaint 
may be lodged with the Federal Department of Justice and Police. 

Moreover, according to Article 53 ff. BStP, an accused who 
has been arrested or ought to be arrested on the suspicion that he 
may attempt to escape, may be allowed his liberty if he offers 
bail to appear at any time before the competent authority or to 
undergo punishment. Bail may be given either by depositing 
money or valuables or by means of sureties. The amount and 
the nature of bail is determined by the judge. 

The provisions of the Code of Criminal Procedure of Berne 
regarding release from custody upon application, or for bail, are 
of a similar character (Articles 128, 129 ff.). Release upon bail, 
however, is not restricted to arrests upon suspicion that an escape 
may be attempted. But, as a rule the danger of collusion which 
remains in the case of release upon bail is unlikely to affect the 
investigations seriously at this stage. 
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8. What provisions are made for the preliminary examination of an 
accused person? In what cases and by what State authorities is 
such examination held? What decisions can such State author
ities take? 

The Federal Code of Criminal Procedure contains the follow
ing general provisions concerning the preliminary examination of 
the accused (Article 39 ff.). The accused is summoned in writing 
to present himself for an examination and may be brought in by the 
police in case he does not comply with the order. In the course 
of the first examination, the judge ascertains the personal circum
stances of the accused and if necessary, orders investigations to 
be made with regard to them. He informs the accused with what 
offence he js charged and invites him to make a statement and to 
submit facts and evidence in his defence. The judge puts 
questions for the purpose of amplifying, explaining or rectifying the 
statement and in order to eliminate contradictions in it. But the 
accused, being a party to the proceedings, is under no obligation 
to incriminate himself (express provisions to this effect are 
contained in Article 25 of the Code of Criminal Procedure of Basle). 
The judge must not use force, threats, promises, untrue statements 
or captious questions. In particular, he must not attempt to 
obtain a confession by these means. If the accused refuses to 
make a statement, the proceedings must be continued nevertheless. 
If he confesses, the judge causes hjm to indicate the circumstances 
and the motives of the offence. The protocol must show the 
account of the facts as stated by the accused, what facts he acknow
ledges or denies or alleges. The protocol must also show what 
evidence he intends to adduce. The statement of the account 
must be taken down in direct speech. 

If a person who has been detajned without a warrant is 
brought before a judge or official competent to issue a warrant of 
arrest for questioning, (see above No. 4) he is only questioned 
with a view to deciding whether a formal warrant of arrest shall 
be issued. 

Similar rules concerning the preliminary examination of the 
accused obtain in the Code of Criminal Procedure of Berne 
(Article 105 ff.). The accused is asked what reply he wishes to 
make with regard to the accusations. He may be questioned as 
often as the examining judge deems fit. Compulsion, force, 
threats, promises, false statements, or leading questions are 
prohibjted. Violations of these rules are punished by the courts 
of discipline, but they may also be punished by the criminal 
courts. The accused must submit to all measures ordered by 
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the examining judge for the purpose of establishing his identity 
or in the interest of criminal proceedings (photographs, finger
prints). Force may be applied to carry out these measures 
but every unnecessary hardship must be avoided. It is the duty 
of the judge to extend the preliminary examination to all incrimin
ating and exonerating circumstances. The personal circumstances 
of the accused must be ascertained in the greatest possible detail. 

Generally speaking, the authorities charged with the examina
tion and ·prosecution of criminal acts (see above No. 3) are com
petent to conduct the preliminary examination, but not the 
police. , 

The general principle that no prosecution may be started 
and no conviction passed unless the accused has been gjven a 
hearing is subject to a few exceptions only provided by law, such 
as proceedings leading to the imposition of a penalty by written 
order (see No.11 below) and proceedings in absentia (see below, 
No. 12). 

In addition to the right to conduct the preliminary examina
tion of the accused and to carry out all other investigations in 
respect of which they are competent, the authorities charged 
with the prosecution of criminal acts possess the following powers. 
They may decide that there is no case to answer (BStP, Articles 
106, 120) or they may apply to the superior authorities for a 
decision to this effect ·(St V of Berne, Article 84: the examining 
judge applies to the Public Prosecutor of the district). If the 
investigations have furnished sufficient grounds for initiating a 
prosecution, the case is transferred to the Public Prosecutor or 
application is made for a preliminary judicial inquiry. The two 
methods of procedure differ considerably (for details see below, 
No. 9). In Federal criminal proceedings it may occur, in addition, 
that the cantonal courts appear to be competent or that the Federal 
Council transfers a case from the jurisdiction of the federal 
criminal courts to the cantonal authorities for investigation and 
decision. In these circumstances, the Federal Public Prosecutor 
sends the files to the competent cantonal authorities (Article 107). 

According to the Code of Criminal Procedure of Berne, the 
examining judge may discontinue a prosecution, if it depends 
upon or is strongly influenced by the decision in another pending 
case (Article 104). 

9. What is the general scheme of organization of the Courts of 
Justice from the lowest to the highest? What are the constitu
tion, J°urisdiction and junctions of each? Are persons who have 
no projessionsal legal position admitted to take part in adminis-
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tering }ustice? If so, have they the junction of deciding (a) 
questions of fact alone or (b) questions of mixed law and j act 
or ( c) questions of law alone? In what cases, and in what way 
do such persons exercise their junctions? 

Excluding the criminal jurisdiction of the cantonal authorities 
who may be competent in matters of offenders against federal 
criminal law, in accordance with federal laws or in consequence of 
a decree of the Federal Council, and excluding also the criminal 
jurisdiction of the federal administration in matters of contra
ventions against fiscal and other federal laws, federal criminal 
jurisdiction is exercised by the following courts: The Federal 
Assizes (Bundesassisen) consisting of the Criminal Chamber and 
twelve jurymen; the Criminal Chamber (Kriminalkammer), con
sisting of three members representing the three national languages; 
the Federal Criminal Court (Bundesstraj gericht), consisting of the 
three members of the Criminal Chamber and two additional 
members of the Federal Court; the Chamber of Accusation 
(Anklagekammer), consisting of three membe:r:s; and finally, the 
Court of Cassation (Kassationshof). consisting of five members 
(BStP, Article 1). 

The members of the Federal Court are elected by the Federal 
Assembly. Every Swiss citizen who is entitled to vote and is 
not in holy orders is eligible. In practice, lawyers are elected 
as a rule. For the purpose of the Assizes, Switzerland is divided 
into three districts. The federal jurymen are elected by the 
people who are divided for this purpose into electoral districts 
which are delimited by the cantons. Every citizen, if elected, 
is bound to accept, unless excused on grounds of old age or illness. 
All Swiss citizens who have the vote are eligible, with the exception 
of members of judicial or administrative authorities and persons 
in holy orders. 

The Federal Assizes are competent in respect of the criminal 
offences mentioned in Article 112 of the Federal Constitution, 
i.e. (Article 341 StGB): high treason against the Federation; 
riot and violence against Federal authorities; crimes and medium 
offences against international law; political crimes and medium 
offences, which are the cause or the consequence of revolts as a 
result of which Federal military intervention is called for; offences 
of Federal officials which any Federal authority refers to the 
Federal Court of Assizes (Article 342 in connection with Article 
340 StGB). 

The Court 'of Cassation hears plaints of nullity against 
decisions in respect of these various crimes, as well as applications 



Swiss Criminal Law 19 

to quash them, and decides conflicts of jurisdiction between the 
Federal Assizes and the Federal Criminal Court (Article 12 
BStP). The Chamber of Accusation supervises the preliminary 
judicial investigations, receives formal statements of accusation 
from the examining judge and decides complaints against orders 
issued by him (Article 11 BStP). 

Federal juries decide questions of fact, i.e., questions of 
evidence and mens rea. In this respect they receive guidance 
from the President of the Criminal Chamber in his summing up, 
both as to the hearing of the evidence in court and the legal 
problems which are involved. If the verdict is equivocal or in
complete or contradictory, the Criminal Chamber refers it back 
to the jury accompanied by a brief statement of the reasons. 
The Criminal Chamber decides which parts of the verdict must 
be quashed. If the jury has found the accused guilty, the 
Criminal Chamber decides the question of law, determines the 
sentence, as well as claims of a private law nature, costs and other 
incidental questions. ' 

In the Canton of Berne, criminal jurisdiction is exercised as 
follows: The Court of Assize, ( Geschwornengericht) established 
under the law of Berne consists of the Criminal Chamber (Krim
inalkammer) of the Supreme Court (Obergericht), and of eight 
jurymen, supplemented by two substitutes. It tries (Article 
29 St V in the wording of the Introductory Law to the Swiss 
Criminal Code); all crimes punishable with penal servitude over 
five years except those cases which, in certain circumstances, are 
transferred to the Criminal Chamber (Article 198) or to the Town 
Court (Amtsgericht) (Article 208); political crimes and medium 
offences, defamations published in the press, if affecting public 
interests. The three members of the Criminal Chamber, who are 
lawyers, and the eight jurymen from the Court of Assize deliberate 
and vote together (Article 292 St V). The competence of the jury 
extends thus also to questions of law. The ' full court considers 
and decides inter alia (Article 293): whether the accused has 
committed the acts complained of, whether they are punishable, 
whether there are grounds which exclude criminal liability or 
mens rea, whether there are reasons for imposing severe or a lenient 
punishment, as well as the sentence itself, incidental claims of 
a private law nature and the question of costs. 

The Town Court (Amtsgericht), which consists of one pro
fessional judge (Gerichtsprasident) and four lay assessors 
(Amtsrichter) tries all crimes which are punishable with penal 
servitude up to five years and all other medium offences punish-
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able with imprisonment over six months (Article 30 StV in the 
wording of the Introductory Act). 

The Gerichtsprasident, sitting alone, tries all offences punish
able with imprisonment up to six months, all mjnor offences 
(Ubertretung), contraventions against the police regulations re
garding poor persons (begging, vagrancy and others) and all 
other criminal acts which are not punishable by another court 
(Article 31 StV in the wording of the Introductory Law). 

10. What, if any, are the limits of the right to appeal to a higher 
court? To what extent can a court of appeal vary the sentence 
of the lowers court? 
In the sphere of Federal Criminal Procedure, the extensive 

and usual right of appeal (Appellation) is unknown. Against 
sentences of the Federal Assizes, of the Criminal Chamber and 
of the Federal Criminal Court, a plaint of nullity may be lodged 
with the Court of Cassation (Kassationshof) attached to the 
Federal Court, provided certain procedural grounds of nullity 
are alleged. Against sentences of the Criminal Chamber, plaints 
of nullity may also be brought on the ground that substantive 
rules of criminal law have been violated (Article 220 ff. BStP). 
If the grounds of nullity are proved, the Court of Cassation 
quashes the sentence of the lower court (Article 226). If the 
lower Court was incompetent ratione materiae, the Court of 
Cassation refers the case to the competent court. If the sen
tence is quashed on the ground that the Criminal Chamber 
has violated substantive rules of criminal law, the Court of 
Cassation itself decides the case. In all other cases, the matter 
is ref erred back to the court which has decided in the first 
instance. The latter must follow the principles laid down in 
the judgment of the Court of Cassation. If the Federal Public 
Prosecutor lodges a plaint of nullity, the judgment may also 
be quashed or varied in favour of the accused. If other parties 
bring a plaint of nullity, the sentence must never be quashed or 
varied to their detriment (Article 227). 

Sentences of the Federal Assizes, the Criminal Chamber or 
the Federal Criminal Court which have obtained the force of 
res J°udicata, may be assailed by a special remedy called Revision 
(Article 229 if.). It lies if new facts or new evidence are dis
covered which were not before the court when it pronounced 
the sentence, if a new sentence has been pronounced which 
contradicts it irreconcilably, or if the sentence was brought 
about by a criminal act. If the Court of Cassation holds that 
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the application for Revision is well founded, it quashes the 
sentence and refers the case back to the competent court. If the 
Revision is brought in favour of a deceased person or a lunatic 
or in respect of an incidental claim of a private law nature, the 
Court of Cassation itself decides the case. If the convicted 
appellant is acquitted or if the prosecution is stopped, he 
is restored in all his rights and may be given adequate 
compensation. 

In respect of offences against federal criminal law which 
fall under the jurisdiction of the cantonal authorities, the 
Federal Public Prosecutor may always employ the remedies 
which cantonal law provides (Article 266). Moreover, if federal 
law is violated in these proceedings, a plaint of nullity may be 
lodged with the Court of Cassation attached to the Federal 
Court. The latter, if it quashes the sentence, refers the case 
back to the cantonal authorities with binding legal instructions 
for a new trial, or, in certain circumstances the court itself may 
decide the case (Article 276). 

The law of Berne provides, in addition to the special remedy 
called application for a new trial (Wiederaujnahme des Verjahrens 
St V of Berne, Article 34 7 ff.) which corresponds in substance to 
the Revision provided in Article 229 BStP, two ordinary 
remedies, the appeal (Appellation) and the plaint of nullity 
(N ichtigkeitsklage). 

If an appeal is lodged, the Court of Appeal may, according 
to Article 304 StV, review the entire proceedings in the lower 
court as far as they concern those parts of the decision which 
are attacked. An appeal against the sentence alone is admis
sible in respect of sentences passed by the Town Court or the 
single judge, if the maximum penalty available exceeds imprison
ment for eight days, or a fine of one hundred francs (Article 
305 StV in the wording of the Introductory Law) or if a supple
mentary penalty (Article 51 ff. StGB) or another measure 
(Article 57 ff. StGB) has been imposed. In addition, the Public 
Prosecutor may appeal if in his opinion such a supplementary 
penalty or measure should have been imposed. In cases where 
an appeal against the sentence alone is admissible, the appeal 
may also concern the question whether and to what extent the 
State must pay the accused compensation; further, the decision 
granting or refusing probation (Article 41 StGB), the subsequent 
execution of the sentence (Articles 17, 41, 43, 44 StGB). the 
conversion of a fine into a sentence of gaol or the withholding 
of such conversion (Article 49 StGB) or the suspension of 
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banishment from Switzerland (Article 55 StGB). An independent 
appeal in respect of inddental claims of a private law nature 
is admissible agajnst decisions of the Town Court or of the 
single judge, if it is admissible according to the Code of Civil 
Procedure (Article 306 St V in the wording of the Introductory 
Act). If an appeal against the sentence alone is admissible, the 
appeal brought by the accused or by the interested third party 
(Privatklager) in respect of the sentence as a whole jncludes 
incidental claims of a private law nature, even if the latter 
could not form the object of an independent appeal. 

Appeals may be lodged against a decision as a whole or 
against particular parts of it. If only one party has lodged 
an appeal, the decision must not be varied to the detriment of 
the appellant, but if the Public Prosecutor asks for a review of 
a judgment, the latter may be varied or quashed both in 
favour and to the detriment of the accused (StV Articles 319 
and 301). 

If a rule of procedure has been violated and if the conse
quences of this violation cannot be remedied by the Court of 
Appeal itself, the Criminal Chamber of the Supreme Court 
quashes the decision and refers the case for a new trial either 
to a court of instance of another district near by or to the 
judge or court who had tried the case in the first place. The 
legal principles guiding the decisfon of the Criminal Chamber 
are binding upon the Court of first fostance which tries the 
case (Article 323). In all other cases the decision of the 
Crimjnal Chamber supersedes that of the court of first instance, 
in respect of those parts against which an appeal had been 
lodged (Article 324). 

A plaint of nullity ljes against all decisions of the single 
judge or of the Town Court against which an appeal is inadmis
sible, if certain specifically enumerated rules of procedure have 
been violated, or any other rules of procedure, provided it may 
be assumed that this violation has influenced the decision, or 
further, if the decision is based upon a wrong application of 
cantonal criminal or private law (St V Article 327 in the wording 
of the Introductory Act). A plaint of nullity lies generally 
against decisions of the Court of Assize or of the Criminal 
Chamber on grounds simflar to those mentioned above (Article 
328 jn the wording of the Introductory Act). 

According to the nature of the ground of nullity, the 
Criminal Chamber or the Court of Cassatjon quashes the sentence 
and either decides the case itself or it refers the case for a new 
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trial to the court of first instance of another district near by 
or to a newly constituted Court of Assize in the same district 
(Article 335). 

11 . Is there any power in the police or other State authority to 
deal with alleged offences whether by way of fine, or of im
prisonment, or otherwise, without recourse to the ordinary courts 
of law? If so, what is such authority, with what classes of 
cases does it deal, and how far do its powers extend? 

Since the offences which fall under the jurisdiction of the 
Federal Criminal Courts are, without exception, of a serious 
nature, there is no room for a procedure according to which 
penalties may be imposed by written order (so-called Straf
bef ehlsverf ahren). On the 0th.er hand, this type of summary 
procedure is recognized in cantonal criminal procedure with 
regard to offences which are to be tried by the cantonal authori
ties (for the Canton of Berne, see below). Moreover, the federal 
administrative authorities, in the exercise of their criminal 
jurisdiction, impose penalties by means of written decrees 
(so-called Strajverfugungen, BStP Article 279 ff. proceedjngs in 
respect of contraventions of federal fiscal laws; Article 321 ff. 
punishment by decree of the administration for contraventions 
of other federal laws). In these cases the administrative authori
ties have jurisdiction, unless the penalty involved is imprison
ment (Articles 281, 322); otherwise they must refer the case to 
the Court. A penal decree imposed by the executive is only 
provisjonal. If the accused refuses to comply with it, he may 
lodge an objection and demand a decision of the court. 
Otherwise, the decree obtains the force of res Judicata. 

In the Canton of Berne, the court may impose penalties by 
an order in writing (Strajmandatsverfahren, St V of Berne, Article 
219 ff.). This procedure must be employed in cases punishable 
with a fine, or with a fine as an alternative to imprisonment, 
if the judge deems condemnation to a fine appropriate. Against 
an order imposing a fine (Strajmandat), an objection may be 
lodged either orally, when the order is served upon the accused, 
or in writing, within five days of such servjce. In the absence of 
an objection, the order may be executed like a judgment. If an 
objection is lodged, further proceedjngs must be initiated in 
the court. 

In addition, another type of procedure is recognized by the 
Code of Criminal Procedure of Berne according to which judg
ment may be given without trial. This is the so-called 
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Praliminartermin. In all cases before the single judge in which 
no recourse is made to the procedure by a written order imposing 
a penalty, the judge orders the accused to be heard in person. 
This procedure is also admissible in cases where an objection 
has been lodged against an order in writing imposing a penalty 
(Article 226 ff.). If in the course of this hearing the accused 
admits the charge and if he submits to an immediate conviction, 
he is not charged with any further costs. Otherwise, proceed
ings must be ini tfated. 

12. In what circumstances, and subiect to what conditions can an 
accused person be tried and either acquitted or convicted in 
his absence? 

In proceedings before the Federal Criminal Court the 
accused may be released, in exceptional cases, from the duty 
to be present at the trial and may be allowed instead to be 
represented by counsel (Article 147 (2) BStP). In these circum
stances he cannot claim to be restored in his rights. The special 
procedure against an accused in his absence, i.e. against fugi
tives or persons who fail to appear, is laid down in Article 148. 
If the accused cannot be produced in court, the trial may take 
place and counsel for the defence must be admitted. The trial 
is postponed, if the personal appearance of the accused is con
sidered necessary. Previous statements of an accused who has 
not appeared may not be read out (Article 155 (3) ). A person 
who has been convicted in his absence may apply in writing to 
the Federal Criminal Court within ten days after he has 
obtained knowledge of the conviction, to have the conviction 
set aside, if he was prevented by circumstances not attributable 
to himself to appear at the trial. If the application is granted, 
a new trial takes place. The application to have the conviction 
set aside suspends the execution of the sentence only if the court 
or its president makes an order to this effect. SimHar rules 
apply to trials in the Federal Assizes. In this case the appli
catfon to set aside the conviction in default (in contumaciam) 
is heard by the Criminal Chamber. 

According to the Code of Criminal Procedure of Berne 
(Article 236) the trial must be continued m the absence of one 
or more parties, if it is clear that the measures preparatory to 
the trial (summons, etc.) were carried out according to law. 
If presence in person is considered necessary the case is post
poned until a further session and, in the case of absence without 
excuse, an order for bringing in may be issued. Within ten 
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days after the judgment has been pronounced a party who was 
absent without bejng represented by counsel must be informed 
of the tenor of the judgment by the clerk of the court 
(Gerichtsschreiber). In the absence of a known place of residence 
or if it cannot be served for other reasons, the tenor of the judg
ment must be published in the o~cial gazette (Article 218). 

13. To what extent, and in what cases can immunity arise th'rough 
lapse of time, after an offence has been committed? 

A distjnction must be drawn between the prescription of 
the right to prosecute and of the right to carry out a sentence. 
In virtue of Article 70 ff. StG B, the prescription of the right 
to prosecute operates after twenty, ten or five years, according 
to whether the offence is punishable with penal servitude for 
Hfe, penal servitude or any other penalty. If prescription is 
interrupted (by a citation of the accused or by an official inter
view with the accused pending trial), the period of prescrjption 
begins to run anew, with the exception that if more than half 
of the usual period of prescription has passed, or the entire 
period in the case of offences committed through the press, 
defamations and sjmple contraventions, no further prosecution 
may take place in any circumstances. With regard to the pre
scription of the right to carry out a sentence, Article 73 ff. StG B 
provides the following time limits: thirty years for sentences of 
penal servitude for life; twenty five years in the case of sentences 
of penal servitude for more than ten years; twenty years for 
sentences of penal servitude between five and ten years; fifteen 
years for sentences of penal servitude for less than five years; 
ten years for sentences of imprisonment for more than one year; 
five years for all other penalties. Prescription of the principal 
penalty includes that of ancillary punishment. The period of 
prescription begins to run as soon as the sentence has obtained 
the force of res judicata or, if the execution of the sentence has 
been suspended, on the day when execution js ordered. The 
period of prescription begins to run anew with every inter
ruption (e.g., execution of the sentence or any measures taken 
in connection with the execution of the sentence by the authori
ties charged with the execution). J?ut prescription operates 
nevertheless if the normal period of limitation has been exceeded 
by one-half. 

In addition, the Swiss Criminal Code contains a number of 
special provisions on this matter. Thus in the case of offences 
committed through the press, prescription takes effect one year 
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after publication (Article 27 (6) StGB); in the case of offences 
against honour after two years (Article 178); in the case of 
abortion or incest after two years (Articles 118, 213). Minor 
offences are expunged by prescription after six months, the 
execution of a sentence for a minor offence after one year 
(Article 109). 

14. Can an accused person claim compensation in the case where 
(a) he has been required to attend and has been released without 
trial, (b) he has been arrested and released without trial, ( c) he 
has been tried and acquitted? 

As regards compensation payable to the accused, the Federal 
Code of Criminal Procedure contains the following provision in 
Article 122. Upon application an accused who has been released 
without trial must be awarded compensation in respect of his 
detention and other losses which he has suffered; but compensa
tion may be withheld if the accused owing to his own objectionable 
or frivolous behaviour has caused or rendered more difficult the 
investigation. The same applies to the judicial investigation. 
The court must assess the compensation due to an accused who 
has been tried and acquitted (Articles 1-76, 206) according to the 
above-mentioned principles laid down by Article 122. 

According to the Code of Criminal Procedure of Berne, the 
order stopping investigations (Article 199) must include a decision 
whether the accused shall be granted compensation for losses 
incurred in connection with the investjgations, especially through 
detention or arrest and in respect of the costs of his defence 
(Article 202). This question, as well as the measure of compensa
tion must be decided on equitable grounds. Every acquittal by 
the court includes a decision whether the accused is to be paid 
compensation (Article 258). 

15. What is the extent of the powers of the prosecution at the different 
stages of criminal proceedings? 

The Federal Public Prosecutor, who is an official of the 
administration of justice and is under the control of the Federal 
Council (and not of the Chamber of Accusation), directs the 
investigations of the judicial police and represents the prosecution 
in the federal courts. If offences against fiscal law are concerned, 
he may also appear before the criminal courts of the Cantons 
(Article 14 ff., 104 ff. BStP). The Federal Council appoints 
for every linguistic district a permanent deputy for the Federal 
Public Prosecutor who may represent the latter as his delegate 
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during the trial or even during the preliminary judicial inquiry 
(Article 16). The Federal Public Prosecutor is a party to federal 
criminal proceedings side by side with the accused and third 
parties, who have suffered damage (Article 34). Prior to the 
opening of a preliminary judicial inquiry, the Federal Public 
Prosecutor may issue warrants of arrest (Article 45), order seizures 
and the searching of premises, and carry out confiscations if the 
investigations are stopped (Article 73). If possible, he shall be 
present when the judge has ordered a judicial inspection (Article 
89). 

If there are not sufficient grounds for applying for a prelim
inary judicial inquiry, the Federal Public Prosecutor stops the 
investigations (Article 106). Otherwise, he sends the records to 
the competent cantonal authorities (Article 107) or applies to the 
competent federal examining judge for a preliminary judicial 
investigatjon (Article 108 ff.), as the case may be. The examining 
judge ascertains the facts so as to enable the Federal Public 
Prosecutor to decide whether to prosecute or to stop the investiga
tions (Article 113). The Federal Public Prosecutor, like the 
other parties to the proceedings, may request that certain in
vestigations be carried out (Article 115) and inspect the records 
(Article 116). Like the other parties, he may be allowed by the 
examining judge to be present when the accused is asked to make 
a statement and while the evidence is taken (Article 118). At 
the end of the preliminary judicial inquiry the parties may ask 
that the records, which, at this stage, they may inspect without 
restriction, be supplemented (Article 119). The Federal Public 
Prosecutor may desist from prosecuting (Article 120) and resume 
the proceedings if new evidence or new facts have come to his 
knowledge (Article 123). 

If the Federal Public Prosecutor has sufficient reasons for 
suspicion, he lodges an accusation with the Chamber of Accusa
tion (Article 125 ff.). 

Before the Court, the Federal Public Prosecutor may plead 
according to his unfettered discretion (Article 14). Even during 

I 

the trial, he may extend or rectify the accusation (Articles 165, 
166) but he may no longer desist from prosecuting. He may, 
however, ask for an acquittal. 

Being a party to the proceedings, the Federal Public Prosecu
tor may employ the various remedies m~ntioned above (supra, No. 
10). If cantonal courts have tried cases punishable according to 
federal criminal law, he may also use the remedies provided by 
cantonal law (Article 266). 
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According to the Code of Criminal Procedure of Berne (see 
Waiblinger, Das Strafverfahrenfur den Kanton Bern, 1937, S. 84 ~.) 
the Public Prosecutor is a party to the trial and during the hearmg 
of the appeal (Article 39) while the preliminary proceedings are 
directed by him. He represents the judicial police (StV, Article 
66); during the preliminary judicial inquiry he supervises the 
examining judge and is his superior in this respect. He hears 
appeals against refusals of the examining judge to allow the 
parties to be present during certain stages of the investiga
tions (Article 98). He is the competent authority in proceedings 
to refer a case to another authority and takes the decision to stop 
and transfer the proceedings in conjunction with the examining 
judge who is his equal in these proceedings (Articles 184, 185) 
or makes an application to the authorities to whom the case is to 
be referred (Article 193). Finally, during the stage when the 
sentence is carried out, he supervises the execution of the pun
ishment (Article 93, Law for the Organization of the Courts of 
Berne.) 

Since, according to the Code of Criminal Procedure of Berne, 
the Public Prosecutor is a party to the trial and the appeal he, 
like all other parties to criminal proceedings, cannot interfere 
with the right of the state to impose punishment. After the 
case has been referred to the trial court, he cannot prevent a 
sentence by stopping or restricting the prosecution. As a party, 
the Public Prosecutor must safeguard the interests of the State. 
These interests are to elicit the truth, to punish the guilty and 
to acquit those who are not guilty. He occupjes, so · to say, the 
position of a neutral between the private prosecutor and the 
accused and is not merely a prosecutor. As stated above, the same 
applies in federal criminal proceedings. 

The position of the Public Prosecutor is not regulated ill 
great detail by the Code of Criminal Procedure of Berne. As far 
as an act of accusation is prescribed at all (Article 268): in respect 
of cases falling within the jurisdiction of the Court of Assize), it is 
merely a formality and not a condition for the initiation of a 
trial. The · act of accusation merely gives formal expression to 
the decision of the Chamber of Accusation to refer the case to the 
trial court, but it is not an independent act taken in the course of 
the proceedings and not a kind of unilateral pleading by a party. 
The collaboration of the Public Prosecutor as a party to the trial, 
i.e., his personal presence. in court, is only indispensably required 
in proceedings before the Court of Assize (Article 285). In 
proceedings before the Town Court or the single judge, the 
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president of the Court may, in important cases, invite the Public 
Prosecutor of the district to appear in person (Article 235). If 
the Public Prosecutor of the district does not appear -in person, 
he may only submit written pleadings. Before the Town Court 
the trial may be extended to newly discovered acts if the Court, 
with the consent of the parties who are present, so decides (Article 
251), i.e., as a rule, without hearing the Public Prosecutor. 

16. What is the extent of the rights of the defence at the dijf erent 1 

stages of criminal proceedings? 

According to Article 35 BStP the rights of the defence may 
be exercised either by the accused himself or by his counsel, but 
the latter may not act contrary to the express wishes of the 
accused. The rights of counsel for the defence during the pre
liminary judicial inquiry are regulated by Articles 115-119. He 
may apply to the examining judge to carry out certain investi
gations and may be allowed to inspect the records, provided the 
purpose of the investigation is not endangered thereby. Even 
if arrested, the accused may communicate with his counsel, both 
orally and in writing. In exceptional cases, the examining judge 
may restrict or exclude this privilege for a certain period. Counsel 
may be allowed to be present when the accused is interviewed, 
provided the investigations are not adversely affected thereby. 
If the examining judge believes that the purpose of the investi
gation has been achieved, he fixes a time limit for the parties 
within which they may make application with a view to supple
menting the records or to inspecting all the records. The latter 
right may be exercised by the accused or by his counsel even after 
he has been committed for trial and after he has been served with 
the written act of accusation (Article 127). In reply to the act 
of accusation, a statement of defence may be submitted to the 
Chamber of Accusations. If the accusation is altered, the parties 
are given an opportunity to make statements (Article 130). 

For the purpose of preparing the trial, the parties may 
make applications to call certain evidence (Article 137). If the 
president of the court refuses to order the evidence to be called 
on the ground that it is irrelevant, the parties may apply to 
the full court (Article 138). The trial must be postponed if 
counsel for the defence is absent (Article 149). During the 
trial, counsel for the defence (or the parties themselves) is given 
an opportunity to raise preHminary or incidental questions 
(Article 154) and to make application for the purpose of supple
menting the evidence indicated prior to the trial (Article 157). 
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Until all the evidence has been heard, the parties are free to 
ask that further evidence be called. Uke the judge, the Federal 
Public Prosecutor and the parties, counsel for the defence may 
examine witnesses and experts (Article 159). As regards plead
ings by the parties, the latter are entitled to plead a second 
time (Article 167). 

According to the law of criminal procedure of Berne, the 
preliminary judicial investigation is of a more inquisitorial 
nature. Counsel for the defence or the parties to the proceed
ings may only participate when a certain stage is reached. 
Whether this stage has been reached is determined by the 
examining judge after the necessary investigations have, in his 
opinion, been concluded (Article 95 ff. St V). Thereupon counsel 
for the defence and counsel for the private prosecutor- but not 
the parties, except with the express permission of the examining 
judge-may inspect the records and make applications, supported 
by a brief statement of the grounds, asking .the court to order 
certain evidence to be taken and to put further questions. From 
the same moment onwards the accused, if arrested, may com
municate with his counsel both ora1ly and in writing without 
superv1s10n. In exceptional cases the examining judge may 
permit the above mentioned rights to be exercised before this 
stage is reached, provided that adverse effects upon the course 
of the investigations are not to be expected. 

Moreover, the parties and counsel may be present and put 
questions when witnesses and experts are heard or real evidence 
is inspected, if it is to be expected that this evidence will not 
be heard a second tjme during the trial (Article 98). 

In the case of abuse, the communications between the 
accused and his counsel may be restricted or stopped by the 
examining judge (Article 99). 

If the case falls under the jurisdiction of the Court of 
Assize, the parties may make applications to the examining 
judge dfacussing the results of the investigation, even after the 
preliminary judicial investigation has been closed. For this 
purpose, counsel, and under certain circumstances also the 
parties themselves may inspect the records (Article 192). In 
addition, applications to supplement the investigations may be 
submitted to the Chamber of Accusation after the records have 
been forwarded to it (Article 196). After the Chamber of 
Accusation has decided to commit the accused for trial and after 
the Public Prosecutor of the district has submitted a formal 
act of accusation, counsel for the defence and the private prose-
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cutor may mspect the records once more and make applications 
to hear certain evidence (Article 268). 

During the trial the parties may put questions to the 
persons who are being heard in evidence after they have been 
·examined. The judge decides whether the questions are admis
sible (Arti~le 24 7). 

17. In what cases and to what extent is a free defence provided by 
the State? 

According to the Federal Code of Criminal Procedure, the 
[so-called] necessary defence [by counsel] is provided in the 
following cases (Article 36): if the accused has been arrested, 
if he is unable tb conduct his own defence on account of his 
youthful age, inexperience or other reasons, or if he cannot 
employ counsel owing to lack of means. Moreover, the accused 
must be represented by counsel if the trial takes place before 
the Assizes. If the accused himself does not select counsel, the 
judge (or the examining judge, Article 37) .appoints counsel 
ex officio to assist him, with due regard to the wishes of the 
accused. The court fixes the remuneration of counsel ex officio 
(Article 38). Counsel ex officio is never appointed while the 
investigations are being carried out. 

According to the Code of Criminal Procedure of Berne 
(Article 41) the accused must be represented by counsel if the· 
trial takes place before the Court of Assize and in trials before· 
the Criminal Chamber or the Town Court, if the accused is a. 
minor or if he is unable to defend himself owing to incapacity .. 
As regards the preliminary judicial investigation and the pro-· 
ceedings concerning the committal for trial, counsel ex officfo 
is only appointed if a trial of the type mentioned above is likely 
to take place. In cases where the accused must be represented'. 
by counsel, the judge appoints counsel ex officio, if the accused 
himself omits to do so. Counsel ex officio may also be appointed 
upon the application of the accused if the jmportance of the case 
or difficulties of a legal or factual nature justify it and provided 
that the accused prov~s that he cannot retain counsel without 
seriously impairing his Hvelihood (Article 42). But this rule 
does not apply if minor offences against the police laws are 
involved and only exceptionally in cases which fall under the 
jurisdiction of the single judge. 

18. When and to what extent has the tribunal a discretion to vary 
the procedure of the trial, to refuse to admit evidence, to dismiss 
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the case on the ground that there is not sufficient evidence, to 
hear a case in camera? 
According to the Federal Code of Criminal Procedure the 

court, acting on its own initiative, may order new evidence 
to be called until the pleadings are closed. If the parties ·request 
that certain evidence be heard, the court must ensure that the 
proceedings are not unduly prolonged (Article 157 BStP). 
Application, to hear evidence may be rejected as irrelevant 
(Article 138 (2) ). Even after the pleadings have been con- , 
eluded, but before the president declares the trial closed, the 
court may take all measures which it deems necessary (Article 
168). 

If during the trial the Federal Public Prosecutor extends 
the prosecution to another offence, the Federal Criminal Court, 
with the consent of the accused, may try the latter offence as 
well, provided the Court has jurisdiction (Article 165). If the 
prosecution is altered, the Court, acting on its own initiative 
or upon application, postpones the trial, if in its opinion the 
prosecution or the defence need time for further preparations 
(Article 166). 

If it appears inadmissible on procedural grounds to pro
nounce a decision (a sentence or an acquittal), the proceedings 
must be stopped (Article 168(2) BStP). Such grounds are: 
absence of the procedural pre-requisites (incompetence ratione 
materiae, incapacity of the accused to plead, etc.) and obstacles 
of a procedural nature (lis alibi pendens). If the evidence is 
insufficient and may no longer be supplemented, the proceedjngs 
must be terminated by an acquittal. 

The court may exclude the public, if and in so far as it is 
to be feared that public order, morals or the security of the 
State may be endangered or if the interests of the parties require 

. it. The deHberations and the voting of the court are not public 
(Article 24 BStP). In the exercise of police powers in the court 
room the president may exclude the public for a certain time 
for the purpose of maintaining peace and order (Article 26). 

With regard to the procedure in Berne, the following obser
vations may be made. The judge, acting upon his own iniiat
tive, orders all the evidence to be called which he regards as 
necessary. He decides according to his own discretion whether 
applications by the parties to hear further evidence are to be 
granted and postpones the trial if necessary (Article 250 StV). 
In proceedings before the single judge, the trial may be extended 
(Article 251) to include other persons (Article 101) or further 
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offences committed by the accused (Article 102). This extension 
must be ordered ex officio, if the necessary pre-requisites for a 
trial exist. Before the Town Court the trial may not be extended 
to newly discovered acts of the accused unless the Court, with 
the .. consent of the parties, gives a decision to this effect. 
Otherwise, the case may be referred back to the examining judge 
for the purpose of supplementing the investjgations, or it may 
be tried on the basis of the original committal for trial, accom
panied by a separate investigation of the newly discovered 
offences. If the trial takes place before the Court of Assize, 
it may not be extended (Article 290). 

The accused must not be convicted on legal grounds other 
than those indicated in the committal for trial, unless the 
accused, if present, has been informed of the change of the legal 
aspects of the case and has been given an opportunity to 
defend himself (Article 255 (3) StV). If the pre-requisites for a 
prosecution are lacking at the conclusion of the trial (prescription, 
withdrawal of the prosecution), the judgment must state that 
the court refuses to entertain the proceedings (Article 256 (2) ) . 

The question whether the prosecution is to be discontinued 
in accordance with Article 104 (see No. 8 above) may be made 
the object of a preliminary or interlocutory question during the 
trial. 

In exceptional cases, the court may decide that the trial 
shall be held in camera, if it is to be feared that pubHc order 
or morals may be endangered (Article 211). 

19. To what extent would the answers to the preceding questions, 
numbered 3 to 17, be different in the case of an accused person 
who is (a) a child or (b) a juvenile or ( c) a young adult? 

According to Article 371 StGB, the Cantons are competent 
, to legislate in respect of the procedure against children (between 
six and fourteen years of age) and minors (between fourteen 
and eighteen years of age). The relevant provisions are 
contained in the Cantonal Introductory Laws to the Swiss 
Criminal Code. In Berne they are contained in Articles 30-62 
of the Introductory Law of October 6, 1940, which correspond 
in substance to the previous Law concerning Criminal Pro
cedure for Juveniles (Jugendrechtspfiegegesetz) of 1930. 

In Berne, the most important position in criminal proceed
ings against juveniles is occupied by the Public Prosecutor for 
Juveniles (Jugenaanwalt) who is entrusted with the following 
comprehensive powers (Artjcle 34 EG): He conducts investi-
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gations against children and juveniles. He decides what measures 
are to be taken in the case of children and what measures or 
penalties are to be imposed upon juveniles who have not 
reached the school-leaving age. In proceedings against juveniles 
who have left school he orders the committal for trial. During 
the trial and the hearing of the appeal he is a party exercisjng 
the rights allotted to him by further provisions of the Intro
ductory Law. He ensures that the measures ordered against 
children and juveniles are executed and supervises their execution. 
Even after the measures have been carried out, he is charged 
with the care of the chfldren and juveniles, if they are not 
properly looked after. He makes applications to the Guardian
ship Court to take the necessary measures in the sphere of 
guardianship in respect of children and juveniles who are likely 
to develop criminal tendencies. A Cantonal Youth Board 
(Jugendamt) supervises the Public Prosecutors for Juveniles 
(Article 35). The board gives directions, hears appeals and 
deals with applications of the Public Prosecutors for Juveniles 
in the matter of Police Laws concerning the Poor. In addition, 
the board is entrusted with extensive powers for assisting children 
and juveniles. 

As regards procedure (Article 36 ff. of the Introductory 
Law) the following provisions may be mentioned: when investi
gating a case, the Public Prosecutor for Juveniles applies the 
procedure laid down for the examining judge. Children and 
juveniles are brought before him by officials of the Youth 
Welfare Office (Jugendfursorge) and the office dealing with 
juveniles in court (Jugendrechtspfiege) or, if necessary, by police 
officials in plain clothes. Special importance is attached to the 
investigation of the personal circumstances. As far as it is advis
able, the Public Prosecutor for Juveniles informs the legal 
guardian of the child or juvenile of the more important investi
gations. Private parties may not prosecute in proceedings against 
juveniles. The proceedings must be separted from those against 
adults as soon as practicable. The Public Prosecutor for Juveniles 
must be informed immediately if children or juveniles are being 
included in an investigation. 

Detention in custody is only permissible if it cannot be 
replaced by other means, such as placing the child or juvenile 
in the care of a family or institution. 

Changes of measures are ordered by the same authorities 
which ordered them in the first place and in the same proceed
ings (Article 43). 
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In the case of children and juveniles below school-leaving 
age, the Public Prosecutor for Juveniles concludes the investi
gations. by decree (Article 4 7). Either he stops the investigations 
or he decrees the measures and penalties provided in Articles 
84-87, 91, 93 and 95-98 StGB. If the measures are of a certain 
severity, an appeal may be lodged (Article 48). 

Juveniles above school-leaving age are sent before the 
President of the court if the penalty is a fine or a reprimand. 
The latter tries the case in the absence of the Public Prosecutor 
for Juveniles or, in the case of a fine, he may impose the penalty 
by a written order (Strafmandatsverfahren) (Article 49). In all 
other cases, · the Public Prosecutor for J uv~niles, after having 
completed the investigations~ applies to the President of the 
court to stop the proceedings or to ref er the case to the court. 
If the President of the court consents, the application is con
verted into an order; otherwise the Chamber of Accusation of 
the Supreme Court must decide (Article 50). The case is referred 
to the Town Court if according to the provisions of the Code of 
Criminal Procedure the Court of Assize or the Town Court has 
jurisdiction ratione materiae; in all other cases it is referred to 
the President of the court acting as a single judge (Article 51). 

In proceedings against juveniles, judgments without trial 
(Articles 226, 227 St V) are inadmissible (Article 52 EG). The 
trial is not public, but persons exercising parental rights and 
representatives of the guardiansh1p and poor law authorities 
and of organizations charged with the supervision of juveniles 
are admitted. The Public Prosecutor for Juveniles may be 
present during the trial. He .makes applications and is a party 
to the proceedings. The Public Prosecutor does not participate 
in the trial. Counsel for the defence is always admitted. In 
serious cases the Court may appoint counsel for the defence 
ex officio. If it is to be feared that certain discussions may have 
a detrimental influence upon the accused, the judge may order 
him to leave the court room while the discussions take place, 
in particular during the pleadings. It is not necessary to pro~ 
duce the evidence in court, if the judge has obtained sufficient 
information from the records presented by the Public Prosecutor 
for Juveniles (Article 52). 

The legal representative of the accused, counsel for the 
defence and the Public Prosecutor for Juveniles or the Youth 
Office may lodge an appea: against sentences of the Town Court 
01· of the President of the Court, if the juvenile was placed in 
the care of an institution or of a family or was sentenced to 
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incarceration or to a fi~e exceeding twenty francs or if an appli
cation to this effect was refused. Before the Criminal Chamber, 
the Public Prosecutor for Juveniles or an official of the Youth 
Office appears instead of the Public Prosecutor (Article 54). 
In all other cases a plaint of nullity may be lodged in accordance 
with Article 327 ff. of the Code of Criminal Procedure. In addi
tion, the provision regarding a new trial (W iederaufnahme des 
Verfahrens) may be employed by way of analogous application 
(see above, No. 10). 

20. What are the principles of law governing extradition? 

The rules of extradition which operated hithertO between 
the Cantons, were abrogated when the uniform Swiss Criminal 
Code came into force. According to Article 352 StG B, the 
Cantons are under an obligation to render each other and the 
Confederation judicial assistance. 

In the jnternational sphere, extradition is regulated by the 
Federal Law concernjng Extradition to Foreign Countries of 
January 22, 1892, as amended by a Federal Law of June 14, 
1928 and by Article 399 StG B. Within the limits of these Laws, 
the Federal Council may extradite aliens subject to, or excep
tionally without, a grant of reciprocity, or grant reciprocity when 
applying for extradition or conclude treaties of extradition. 
No Swiss subject may be extradited to a foreign country. But if 
a treaty of extradition has been concluded or if reciprocity has 
been accorded, the Federal Council, while refusing to extradite 
a national, gives an assurance .that the . accused will be tried, 
and if the charge is proved, convicted in Switzerland by the 
competent Swiss Court, provided the requesting State declares 
that the Swiss national, after having served his sentence in 
Switzerland, will not be prosecuted, sentenced and punished a 
second time by the requesting State. 

Extradition may be granted in respect of a number of com
mon crimes and medium offences enumerated in Article 3 of the 
Law of 1892, if the act complained of is punishable both accord
ing to the law of the place of refuge and according to the law 
of the requesting State (Prindple of Identity of Extradition and 
Prosecution). The enumeration includes certain offences against 
the person, personal liberty and family rights, against morals, 
property, good faith, dangerous offences against the administra
tion of justice and offences committ~d in the exercise of a 
public office. 
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If the criminal law of the requesting State provides corporal 
punishment, extradjtion is only granted subject to the condition 
that this penalty, if imposed, is converted into imprisonment 
or a fine. If prescription has begun to operate either according 
to · Swiss Law or according to the law of the requesting State, 
extradition is refused. In general, extradition is granted under 
the condition that the extradited accused is not prosecuted or 
punished in respect of any previous offence other than that for 
which extradition is conceded. Extradition takes place only 
under the condition that the extradited person is not brought 
before an irregular court. Extradition is not granted in respect 
of political crimes and offences, but it is granted if, despite 
allegations on the part of the accused that he was influenced by 
a political motive or purpose, the act complained of is chiefly 
in the nature of a common crime ~r offence. 
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PART III. 

21. In what cases and to what extent can criminal legislation operate 
retrospectively? If so, what instances of this have there been in 
the period 1920-1939? 

The Swiss Criminal Code applies to all crimes and medium 
offences which have been committed after the Code had come into 
force. If a crime or medium off encehas been committed beforeithad 
come into force, but if the trial takes place after it had come into 
force, the law which is more favourable to the accused must be 
applied (Article 2 StGB) . • As far as indeterminate sentences 
(measures de surete, Sicherungsmassnahmen) are concerned, their 
nature excludes the question whether the law which is more 
favourable to the accused must be applied; only that law must be 
applied which is in force at the time when the sentence is passed. 

22. To what extent has a tribunal discretion to declare as criminally 
punishable an act or omission not specifically covered by the 
penal code in force at the time of that act or omission? 

It is a principle of Swiss Law that old laws do not operate 
after they have been abrogated and that new laws have no retro
active effect. As an exception, the law which is more favourable 
to the accused applies retroactively (see No. 21). Thus the courts 
have no powers to punish in respect of acts which were not 
punishable when the act .was committed. This rule follows also 
from the principle: nulla poena sine lege (Article 1 StGB). 

23. To what extent has a tribunal discretion to sentence an off ender 
to a punishment (whether as regards kind or measure) which 
is not specifically mentioned by the penal code in force, or if 
mentioned, is not expressed to be applicable to the offence 
committed? 

The principle nulla poena sine lege applies in particular to 
the kind and measure of the penalty to be imposed in each indivi
dual case. Only those may be punished who commit acts which 
are expressly declared punishable by law (Article 1 StG B). 
Consequently, the courts must never impose penalties which are 
not provided by law for the particular act in question or which 
exceed the limits laid down by law. 
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Thus the judge is prohibited from creating new rules of 
criminal law outside the statute, by means of analogy, inasmuch 
as he may not create new offences, or supplement existing offences 
or increase the penalties (Hafter, Lehrbuch des Schweiz. Stra
frechts, Allgemeiner Teil, p. 13). As regards the interpretation 
of laws, extensive interpretation, which must be strictly dis
tinguished' from analogous application of laws to the detriment of 
the accused, is permitted in the sphere of criminal law, provided 
it does not exceed the purpose of the law. This principl~ has 
found repeated expression in the practice of the Federal Court. 
Former cantonal practice also did not hesitate in recent times to 
apply extensive interpretation which had been regarded as 
inadmissible for a considerable period. In particular the Federal 
Court allows extensive interpretation, if it is apparent that the 
wording of a provision is too narrow, and relies upon the clear 
purpose of a provision, even if the provision is thus extended to 
the detriment of the accused. 

24. What classification of offences is adopted in the legal system of 
Switzerland? What are the legal consequences of this classifi
cation? 

The Swiss Criminal Code recognises three types of criminal 
offences, namely crimes (V"erbrechen), medium offences (Vergehen) 
and minor offences ( ( Ubertretungen). Crimes are aJl offences 
punishable with penal servitude (Zuchthaus), medium offences are 
those punishable with imprisonment (Gefangnis) at the most. 
Minor offences are those punishable alternatively with detention 
(Haft) or a fine (Busse) or with a fine only (Article 101). 

25. How does this system of law define persons whom it claims as 
(a) wholly insane, (b) partially insane (c) children (d) juveniles 
( e) young adults? 

26. To what extent are the rules of criminal law modified when the 
accused person ( i) is within any of the special classes mentioned 
in question 25, or (ii) was drunk at the time of the act or omission 
complained of? 
The Swiss Criminal Code contains no definition of insanity 

(Geisteskrankheit) or of partial insanity (Geistesschwache) but their 
·effect upon the mental capacity (consciousness and intention) of 
the offender as far as relevant in criminal law, are set out. Article 
10 lays down that an offender is not punishable if, owing to 
insanity, imbecility, or a serious mental disturbance he was 
unable, at the time of the commission of the act, to realise its 
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unlawful character or to act accordingly. According to Article 
11 an off ender is regarded as partially insane if at the time when 
the act was committed his mental capacity or his consciousness 
was affected or if it was not f~lly developed with the result that 
his capacity to realise the unlawful character of his act or to act 
accordingly was serious]y reduced (Verminderte Zurechnungsfahig
keit). In this case the judge is given full discretion to reduce the 
sentence. 

The provisions regarding insanity and partial insanity do not 
apply if the serious mental disturbance or the reduction of con
sciousness was brought about by the offender himself with the 
intention to commit the criminal act while in this condition 
( actio libera in causa). The case, which is of some practical 
importance, where this condition has been brought about through 
negligence, is treated correspondingly. In addition, Article 263 
StGB contains provisions regarding self-induced unconsciousness, 
if the offender, while bringing it about wilfully or negligently, 
did not envisage the perpetration of the act which was subsequently 
committed. Article 263 provides as follows: "Whoever becomes 
unconscious as a result of drunkenness or in consequence of 
stupefaction caused by himself and, in this condition, commits an 
act punishable as a crime or medium offence is punishable with 
imprisonment not exceeding six months or with a fine. If the act 
would be punishable with penal servitude, the off ender shall be 
sentenced to imprisonment. If the drunkenness is not self
induced, the rules concerning partial insanity must be applied." 

The Swiss Criminal Code classifies minors according to age
groups (Article 82 ff.): Children under six years of age are not 
subject to the provisions of the Code. Children over six years of 
.age and juveniles between fourteen and eighteen years of age are 
subject to special measures of treatment. Minors between 
eighteen and twenty years of age are subject to the ordinary 
criminal law which is applied with certain mitigations. More
over, special provisions apply in the case of insane or feeble
minded children and juveniles (Articles 85, 92 StG B). For 
details see below No. 34 . 

. ~7. Does this system admit any of the following circumstances as 
a ground of defence, and, if so, how does it define them? (a) 
Necessity; (b) self-defence; (c) · provocation; (d) mistake; (e) 
coercion; (f) conflict of duty; (g) defence of others? 
As regards necessity (Notstand), Article 34 StGB provides as 

follows: "An act committed by a person to save his life, person, 
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freedom, honour or property from an immediate danger which 
cannot be averted otherwise, is not punishable if the danger was 
not caused by the off ender and if he could not be expected in the 
circumstances to make this sacrifice. If the danger was caused 
by the offender or if he could be expected to make this sacrifice, 
the court, in its discretion, may impose a less severe sentence." 
The second sub-section of Article 34 contains a corresponding 
provision in respect of acts committed to relieve a state of necessity 
which has befallen a third party (N othilf e). 

As regards self-defence, Article 33 StG B provides as follows: 
"If a person is assaulted without cause, or is directly threatened 
with an assault, the assaulted person and every other person are 
authorised to resist the assault by suitable means. If the assaulted 
person exceeds the limits of self-defence, the court, in its discretion, 
may impose a less severe penalty. If the assaulted person 
exceeds the limits of self-defence owing to excusable excitement or 
surprise, resulting from the assault, he must be acquitted." 

According to Article 64 StGB the court may mitigate the 
sentence, inter alia, if the offender acted from honourable motives, 
as a result of pressing personal needs, under serious threats, at 
the instance of a person to whom he owes obedience or on whom he 
is dependent; if the offender was seriously tempted by the conduct 
of the injured person; if he was overcome by anger or considerable 
pain in consequence of an unjust provocation or insult. A special 
provision envisages defamations due to provocation. Article 
177 (2) StG B provides: "If the defamation was directly caused. 
by the improper behaviour of the defamed person, the court may 
acquit the offender." As regards mistake, a distinction is drawn 
between mistake of fact and mistake of law: If the offender acts 
under a misapprehension concerning the actual facts (Article 19 
StGB), the court must appreciate the facts in favour of the 
offender on the basis of the latter's conception of the actual facts; 
if the offender could have avoided the mistake, had be acted with 
due caution, he must be punished for negligence, provided that the 
negligent commission of the act is punishable. If the offender 
has committed the act in the belief that he is legally justified in so 
acting, the court, in its discretion, may reduce the punishment 
or may refrain altogether from sentencing him (Article 20 StGB). 

It is a general prinCiple that acts ordered by law or prescribed 
by professional or official duty, or which the law declares per
missible or not subject to a penalty, must not be punished (Article 
32 StGB). 
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28. What stages in the process between the first formation of the 
desire to commit an act and the final performance of that act 
are recognised in this system as ·involving criminal liability? 
What is the definition of each of such stages, and what is the 
punishment applicable to each? 
The various stages in the perpetration of a criminal act 

and their relevance in criminal law are defined by Article 21 ff. 
of the Swiss Criminal Code. The mere intention to commit a 
criminal act is not punishable, unless accompanied by the initiation 
of the act. But acts which are merely of a preparatory nature 
do not lead to criminal liability. As a rule, every attempt to 
commit a crime or medium offence is punishable. Attempts to 
commit minor offences are only punishable, if the law provides 
so 'expressly (Article 104). 

With regard to incompleted attempts or withdrawals, Article 
21 provides as follows: "If the offender, having initiated the 
commission of a crime or medium offence, does not complete it, 
he · may be punished less severely. If the offender, on his own 
initiative, does not complete the criminal act, the court may 
refrain from sentencing him in respect of the criminal act." Thus 
even in the case of an incomplete attempt the punishment is not 
automatically reduced. Completed attempts and active repent
ance are governed by Article 22 which provides as follows: "If 
a criminal attempt has been completed without resulting in the com
m issionof the intended crime or medium offence the off ender may be 
punished less severely. If (after having completed the criminal 
act) the offender, by his own initiative, has taken measures 
contributing to the prevention of the intended result, the court, 
in its discretion, may impose a less severe punishment." If the 
means used for attempting a crime or medium offence or if the 
object in respect of which the attempt was made were such that 
the offence could not be committed at all by these measures or in 
respect of this object, (impossible attempt, Article 23), the court 
in its discretion, may impose a less severe punishment or acquit 
the offender altogether. 

29. What is the definition of incitement, conspiracy and complicity? 
In what circumstances is a person criminally liable who (a) 
incites another to commit an act, (b) conspires with another to 
commit an act, ( c) takes part with another in the commission 
of an act? 

Under the heading of "abetting", Articles 24-26 of the Swiss 
Criminal Code contain the following definitions of incitement, 
aiding and abetting: 



Swiss Criminal Law 43 

Whoever intentionally encourages or directs or plans a crime 
or medium offence perpetrated by another is liable to the same 
punishment as the perpetrator. Whoever attempts to induce 
another to commit a crime, is liable to punishment as if he had 
himself attempted the crime (Article 24). 

Whoever intentionally assists in the commission of a crime 
or medium offence may be punished less severely lthan the princi
palJ (Article 25). 

Special personal conditions, characteristics and circumstances 
of the perpetrator, abettor or accessory, if existing, must be taken 
into consideration in determining whether a more severe or a less 
severe penalty or none at all is to be imposed (Article 26). 

Indirect commission of an offence through the agency of an 
innocent perpetrator (M ittelbare Taterschaft) is not mentioned 
expressly in the Swiss Criminal Code, but according to the general 
opinion it is regarded as punishable. The Draft Criminal Code, 
presented by the Federal Council in 1918, contained a provision to 
this effect (Article 25 of the Draft Code). EquaJly, the Code contains 
no provision regarding the contemporaneous commission of the 
same offence by several perpetrators acting independently 
(Mittaterschaft). Such offenders are treated as independent 
perpetrators and each offender is punished for having committed 
the offence complained of. 

Conspiracy (Komplott, Bande) is not treated by the Swiss 
Criminal Code as a special type of complicity. According to 
the facts of the case and the degree of complicity a conspirator 
may be punished for having perpetrated the offence or for aiding 
or abetting. 

PART IV. 

30. What is the classification of the punishments which can be 
inflicted upon adult off enders? Does the list include ( i) capital 
punishment; (ii) suspension of the declaration of sentence; 
(iii) suspension of the execution of a declared sentence; (iv) 

release on probation; ( v) compulsory labour without deprivation 
of liberty; (vi) payment of fines by instalments; (vii) police super
vision? In what classes of cases can any of the above sanctions 

be applied? 

The Criminal Code provides the following penalties for adults 
(Article 35 ff.). The most severe penalty involving deprivation 
of liberty is penal servitude which is served in a penitentiary 
(Zuchthaus). The shortest term is one year, the longest twenty 
years. In cases expressly provided by law, penal servitude for life 
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may be imposed. This is the most severe penalty existing, since 
capital punishment is not envisaged by the Swiss Criminal Code. 

The shortest term of imprisonment (Gefangnisstrafe) is three 
days. Unless the Code provides otherwise, the longest term of 
imprisonment is three years. 

A person who has been sentenced to penal servitude or to 
imprisonment and who has served two-thirds of his sentence may 
be granted a conditional release by the competent authorities, 
provided that his conduct in the institution has been satisfactory, 
that he may be expected to conduct himself properly after the 
release and that he has made restitution to the best of his ability. 
If conditionally released, he is put on probation for a period from 

· one to five years during which he may be placed under protective 
supervision (Schutzaufsicht) (Article 38). This kind of protective 
supervision is not a matter for the police (Article 379 (3) ). Its 
object is to assist the probationer with advice and active aid, 
particularly by providing accommodation and opportunity to work 
in order to enable him to obtain an honest living, and to supervise 
the probationer unobstrusively so as not to prejudice his career 
(Article 47). 

The third type of penalty involving deprivation of liberty 
is detention (Haft). The minimum term is one day, the maximum 
is three months. The court may suspend sentences of imprison
ment not exceeding one year and sentences of detention (Article 
41) if the past record and the character of the convicted person 
justify the belief that this measure will deter him from committing 
further crimes or medium offences, if, furthermore, the convicted 
person has not served, within the preceding five years, a term of 
imprisonment in respect of a crime or medium offence committed 
intentionally and if he has made restitution to the best of his 
ability. If the court suspends the sentence, it must order a period 
of probation lasting from two to five years. Moreover, the court 
may put the convicted person under protective supervision and 
impose certain conditions for the period of probation. The 
sentence is carried out, if during the period of probation the 
probationer commits a crime or medium offence intentionally, or 
contravenes the directions given by the court after a formal warning 
or persistently evades protective supervision, or proves himself 
in any other way unworthy of the confidence reposed in him. 
The court orders the sentence to be expunged from the register of 
criminals, if the probationer has shown good behaviour during 
the entire period of probation. 

Unless otherwise provided by law, a fine (Busse) must not 
exceed twenty thousand francs (Article 48). But if the offender 
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has acted for the purpose of gain, the court is not bound by this 
limit. The fine is determined with due regard to the financial 
circumstances of the off ender so as to render the punishment 
commensurate to his guilt. A period of between one and three 
months is allowed for payment. A convicted person may be 
allowed to pay the fine in instalments, the amount and the dates 
of payment of which are to be determined according to his circum
stances. He may also be permitted to work off the fine by 
voluntary labour, especially for the State or a Commune. If 
he neither pays the fine nor works it off, execution may be levied, 
or the court may convert the fine into detention. lf it is con
verted into a sentence of detention, the rules concerning suspended 
sentences apply. A fine must not be converted into a sentence 
of detention, if the convicted person proves his inability to pay 
owing to circumstances for which he is not responsible. 

The following ancillary penalties are provided in Article 51 ff. 
StGB: removal from office; loss of civic rights; deprivation of 
parental authority and of powers of guardianship; prohibition to 
exercise a profession, trade or business; banishment from Switzer
land and exclusion from taverns. 

The execution of a sentence may be interrupted by the grant 
of a conditional release. In all other respects, Article 40 provides 
that the execution of a sentence may only be suspended for 
important reasons. If a convicted person is transferred to an 
asylum while serving his sentence, he is credited with the time 
spent in this institution, unless the transfer was caused fraudul
ently. 

The suspension of the declaration of sentence is unknown 
in Swiss law. But reference may be made to the rules concerning 
the pledge to keep the peace which may be applied for the purpose 
of prevention, if the accused has threatened to commit a criminal 
act or has expressed the intention of repeating a criminal act 
(Article 57). Upon application by the person so threatened, the 
accused may be bound over by the court and may be required to 
furnish an adequate bond. 

Compulsory labour without deprivation of liberty is unknown 
in Swiss law, except that a convicted person may work off a fine 
by voluntary work, as mentioned above. 

31. To what extent can a person be charged at one and the same 
trial with more than one offence? How is the punishment to be 
calculated when in such a case the accused person has been so 
convicted of more than one offence? Is there any provision for 
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the intensification of punishment in the case of an offence com
mitted by a recidivist? Is such intensification at the discretion 
of the tribunal? 

As regards concurrent offences or the concurrence of pro
visions of the Criminal Code, Article 68 of the Code provides as 
follows: If a person has been convicted in respect of one or several 
acts punishable by different terms of confinement, the court must 
sentence him for the gravest offence and must increase the sentence 
correspondingly. But the court cannot exceed the maximum 
limit of the penalty provided [by law] by fifty per cent [of the 
individual sentence]. In so acting, the court is limited to the 
maximum term provided for the type of penalty involved. If the 
off ender is liable to several fines, the court must impose one fine 
which is adequate to his guilt. Ancillary punishment and 
measures may be imposed if they are provided in respect of one 
of the several offences or by one of the several provisions of the 
Code. If a sentence is to be imposed in respect of an offence 
committed by the perpetrator before he had been sentenced for 
another offence, the court must impose a sentence which does not 
affect the off ender more severely than if the various offences 
had been included in one sentence. 

Regarding the intensification of punishment in the case of 
recidivism, Article 67 provides as follows: If the offender, who 
is being sentenced to penal servitude or to imprisonment, has . 
fully or partially served a sentence to penal servitude or to 
imprisonment within the preceding five years, or has been dis
charged from an institution mentioned in Articles 42-45 (mesures 
de surete), the court must increase the penalty. The court is not 
limited to the maximum term provided for the offence in question, 
but the legal maximum laid down for the particular type of penalty 
(see above, No. 30) must not be exceeded. 

32. What mesures de. surete are provjded in this system for adult 
offenders? Is sterilisation included, and, if so, in what cir
cumstances can it be ordered? To what extent are mesures de 
surete applied to persons who are ( i) wholly insane, (ii) partially 
insane, (iii) drug addicts, (iv) vagrants, (v) idle, (vi) recid
ivists (vii) professional criminals, (viii) of proved criminal 
habits or disposition? 

How are (iii) to (viii) inclusive defined? Are the definitions 
of ( i) and (ii) the same in this connection as in connection with 
question 25? 
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33. In what cases are mesures de surete substituted for punishment? 
In what cases and in what ways are mesures de surete combined 
with punishment? 

If the offender is wholly (Unzurechnungsfahig) or partially 
insane (vermindert zurechnungsfahig) in the sense of Articles 10 ff. 
StGB (see above, No. 25), he is subject to detention in an aslyum 
or institution, if he is a danger to public security and order 
(Article 14.) He is subject to treatment if his condition requires 
such treatment, or an appropriate care in a mental institution 
(Article 15). The court must suspend the execution of the sen
tence passed upon an off ender who is partially insane. When 
the measures taken by the cantonal administrative authorities 
have come to an end, the court must determine whether and to 
what extent the sentence is still to be executed. 

The · detention of an habitual criminal (Article 42) may be 
ordered by the court for an indeterminate period, if the offender 
has already served numerous prison sentences for crimes or medium 
offences, if he shows a tendency to commit crimes or medium 
offences, or towards disorderly conduct or idleness, and if he 
again commits a crime or medium offence punishable with depriva
tion of liberty. In this case, detention is ordered in lieu of the 
sentence which is pronounced by the court. Detention is carried 
out in an institution or in a separate part of an institution exclu
sively destined for this purpose. Detention must be ordered for a 
period of at least three years, and if the sentence is for a longer 
term of imprisonment, for the duration of such term. When 
the term of detention corresponding to the term of imprisonment 
has been served, conditional release, coupled with protective 
supervision for a period of three years, may be considered. If 
during this period the convicted person commits a new offence, 
he may be placed under detention a second time for a period of at 
least five years. If ten years have elapsed since the sentence was 
passed, and if the order for detention could not be carried out 
during this period, the competent authority must decide whether 
the punishment or detention is still to be carried out. If the 
period of prescription has begun to operate, an order for detention 
must not be carried out any longer. 

Concerning the training for work of disorderly and idle 
persons, Article 43 StG B provides as follows: "If the off ender has 
been sentenced to a term of imprisonment in respect of a crime or 
medium offence, the court may suspend the execution of the 
sentence and commit the offender to a house of correction for an 
indeterminate period, provided that he is a disorderly or idle 



48 English Studies in Criminal Science 

person, that the offence is connected with this tendency, that 
there is a prospect of training him for work and that he has not 
previously been sentenced to penal servitude or to detention in an 
institution. If it becomes apparent that the person committed to 
a house of correction cannot be trained for work, the court must 
order the execution of the original sentence in full or in part. 
If the person so committed has stayed in the house of correction 
for a period equal to two-thirds of the sentence or for at least 
one year, he may be granted conditional release for one year, 
subject to protective supervision. If he intentionally commits a 
crime or medium offence during the period of probation, the 
original sentence must be carried out. If he resumes his disorderly 
or idle habits, or if he contravenes orders despite a formal warning, 
or if he evades protective supervision, the competent authorities 
may return him to the institution or may apply to the -court for 
the execution of the original sentence. If the probationer behaves 
himself properly during the period of probation, the sentence is not 
carried out. If after detention in an institution for a period of 
three years, the circumstances do not permit as yet the grant of 
a conditional release, the court must order the sentence to be 
carried out in fu11 or in part." 

Habitual drunkards (Article 44) or drug addicts (Article 45) 
who have been sentenced to imprisonment or [simple] detention 
for an offence connected with their habits, may be ordered by 
the court to be committed to an institution for inebriates or to 
an institution suitable for their treatment, after they have served 
their sentence. If the condition of the convicted person requires 
it, the court may suspend the execution of the sentence and 
commit him to an institution for inebriates. He is released 
when cured, or after two years at the latest. If the execution 
of the sentence has been suspended the court must decide, prior 
to the release from the institution, whether the sentence is to be 
carried out, or whether it is to be remitted in full or in part. 
If released from an institution, an habitual drunkard or drug 
addict may be placed under protective supervision or, in particular, 
he may be ordered to abstain from intoxicating drinks. . If his 
behaviour is unsatisfactory, he may be returned to the institution. 
Otherwise, the original sentence is not to be carried out. 

The Swiss system of penalties and penal measures does not 
include sterilisation. 

34. To what extent, of at all, would the answers to the preceding 
questions 30, 31, 32 and 33 be different in the case of (a) children, 
(b) iuveniles, (c) young adults? 
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The rules concerning the treatment of children and juveniles 
is laid down in Articles 82 ff. StG B. 

If a child over six years of age, but under fourteen years of 
age commits an act which is punishable according to the Code, the 
competent authorities must ascertain the facts and make investiga
tions regarding the conduct, education and social circumstances of 
the child, as far as they are required to obtain an impression of 
the child. The observation of the child for a certain period may 
also be ordered. If the child is morally neglected, corrupted or 
socially endangered, the authorities commit the child to the care 
of a reliable family or to an institution for children. The educa
tion of the child may also be entrusted to his own family. In all 
these cases, the competent authorities supervise the education. 
They cancel educational measures if their purpose has been accom
plished. Educative measures cease automatically when the child 
reaches the age of twenty-one. If the child is insane, feeble
minded, blind, a deaf-mute or epileptic, the competent authorities 
order the necessary treatment. If there is no reason to order 
the above-mentioned education subject to supervision (Article 84) 
or special treatment (Article 85), the law permits reprimands or 
detention at school beyond the usual hours as disciplinary mea
sures (Article 87). In minor cases, punishment may be left to 
the person exercising parental authority. 

In the case of juveniles between fourteen and eigteen years 
of age, a similar investigation of a comprehensive character is 
carried out and if the offender is morally neglected, corrupted or 
socially endangered, he is committed to a training school for 
juveniles. The period of detention is one year, at the least, and 
comes to an end when the twenty-second year of age is completed. 
Education in a foster family may also be ordered. If the juvenile 
is especially depraved or dangerous, he must be separated from the 
other inmates of the training school and must remain there until 
he shows improvement, but not less than three and not more than 
ten years (Article 91 (3) ). Juveniles, too, are subject to special 
treatment, if their condition (such as insanity etc.) requires 
it (Article 92). The competent authorities may, at any time, 
substitute new measures for those ordered originally. If during 
this period of detention at an institution a juvenile, who has 
reached the age of eighteen, proves incorrigible or if his conduct 
is detrimental to the readjustment of the other inmates, he may 
be transferred to a prison where he must be kept separate from 
adult prisoners. 

After one or three years the juvenile may be granted con
ditional release from the training school. In this case he is placed 
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under protective supervision for a period of probation lasting at least 
one year. If his conduct is unsatisfactory, he is sent back to 
the institution. 

If the case is neither serious nor of a special character, the 
competent authorities may reprimand the juvenile, or fine him, 
or order his incarceration (Einschliessung) for a period of between 
one day and one year. Both penalties may be imposed together 
(Article 95). Incarceration must not be carried out in prisons 
or houses of correction which are used for adults. The juvenile 
must be given appropriate work. In all other respects incarcera
tion is carried out like detention (Haft). The execution of the 
sentence or a fine or incarceration may be suspended, subject to a 
period of probation ranging from six months to three years and 
subject to protective supervision (Article 96). 

Moreover, the declaration of sentence involving a penalty or 
a penal measure may be suspended, subject to the imposition of a 
period of probation coupled with protective supervision lasting 
from six months up to one year, if it cannot be stated with any 
degree of certainty that a juvenile is to be regarded as morally 
neglected, corrupt or socially endangered or that he is in need of 
special treatment (Article 97). 

Where minors between the ages of eighteen and twenty are 
concerned (so-called age of transition ( Ubergangsalter), the general 
provisions of the Criminal Code regarding adults are applicable 
subject to the following mitigations (Article 100): Penal servitude 
for life is superseded by penal servitude from five to twenty years. 
If the act is punishable with imprisonment and if a minimum pen
alty is fixed by law, the court is not bound by this restriction. 
In the case of extenuating circumstances, the court imposes a 
sentence of imprisonment ranging from six months to five years 
in lieu of a sentence of penal servitude or a sentence of detention in 
lieu of imprisonment. 

35. Tt what extent has a tribunal a discretion to decide on the kind, 
the intensity and the duration of (a) punishment, (b) mesures 
de surete? 

36. Is there any special legal provision regulating what is to be 
taken into consideration by the tribunal in exercising discretion 
i'n any of the cases envisaged in question 35? 
The courts enjoy a wide discretion to determine the penalties 

and various measures. 
In determining the intensity and duration of punishment, the 

court is frequently given a choice of various types of penalties; 
in respect of all other cases the court may fix the punishment 
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within a fairly wide scale. A ~trictly fixed penalty (i.e. penal 
servitude for life) is only provided in respect of murder. Article 
63 lays down as a general rule that the courts, acting within the 
scale of penalties, mnst determine the punishment in accordance 
with the guilt of the offender, having regard to his motives, his 
previous conduct and his personal circumstances. The intensifi
cation of punishment beyond the legal maximum in the case of 
recidivi~m or if several provisions of the Code have been violated 
(Articles 67, 68), has been discussed above (see No. 31). Similarly 
the mitigation of punishment below the normal legal minimum in the 
case of extenuating circumstances in accordance with Article 64 
has already been mentioned (above, No. 27). In addition, the 
Code provides an increased range of penalties for certain types 
of offences, if committed in special circumstances, or it gives the 
courts the power to intensify punishment. Apart from the 
mitigation of punishment owing to extenuating circumstances, 
which is to be granted in accordance with a detailed schedule 
(Article 65), the Code permits a discretionary mitigation of pen
alties (Article 66) in a _number of cases enumerated by law. In 
these cases, the court is not bound to apply the type or the measure 
of punishment provided by law for the particular kind of crime 
or medium offence under review, but the court may not go below 
the minimum term provided by law for the type of penalty in 
question (see above No. 30). In addition, the Code contains 
many provisions permitting the discretionary mitigation of 
punishment (for these provisions, see the observations above, 
No. 25 ff.). 

The suspension of the execution of a sentence is granted by 
the court in the exercise of its discretion. Not infrequently, 
the court is free to decide whether ancillary punishment or 
mesures de surete are to be imposed or not, or mesures de surete in lieu 
of punishment. , . 

'The answers to questions 30 and 32 show to what extent the 
Code offers the courts guidance in the exercise of their discretion 
and how far it lays down the main principles for the exercise 
of this. discretion. References may be made to the rules governing 
the suspension of the execution of a sentence, extenuating circum
stances, the type and duration of mesures de surete etc. and the 
penalties and measures applicable in the case of juveniles. But 
it must be noted that, even if the Code does not contain any 
detailed guiding principles, the court, when exercising its dis
cretion to meet the individual case and especially the mentality of 
the offender, must base this discretion on principles of a general 
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character and not upon considerations which apply only to the 
particular case in question. 

37. Is any body of persons charged with the duty to re-examine the 
persons undergoing mesures de surete with power (a) to suggest, 
(b) to order, either the termination or the prolongation, or the 
modification of the mesure de surete in each case? If so, what is 
the composition of such body, how are they appointed and on 
what data are they expected to base their decisions? To what 
extent do they collaborate with the tribunal which has ordered 
the mesure de surete? 

Regarding the termination, prolongation or modification of 
mesures de surete the Criminal Code contains only provisions in 
the nature of substantive law which have been discussed above 
(Nos. 32 and 33). In this connection, the Code refers to "the 
judge" or to "the· competent authority". Thus, for instance, 
Article 17 (2) provides that the competent authority must bring 
detention, treatment or commitment to an institution to an end, as 
soon as the reason for this measure has ceased to exist. If an 
habitual criminaJ has served a term of detention of at least three 
years, as provided by law, the competent authorities may grant a 
conditional release for a period of three years after consultation 
with the officials of the institution, provided that detention is 
no longer deemed necessary (Article 42 (5) StGB), and may detain 
him again for a further five years at the least, if his conduct 
is unsatisfactory. 

Like all matters of a formal character, the designation of 
the competent authorities is the concern of the Cantons who have 
laid down the necessary provisions in their introductory Laws to 
the Criminal Code. In the Canton of Berne, for example, the 
Executive Council is the competent authority for granting con
ditional release from institutions of detention, for ordering the 
subsequent execution of detention or of punishment, and for order
ing the conditional release from training institutions, and from 
homes for habitual drunkards or drug addicts (Article 24 EG). 
The court before which the case comes for trial is competent to 
order the subsequent execution of punishment in respect of 
persons who are partially insane, disorderly or idle and in respect 
of habitual drunkards and drug addicts (Article 22). Before 
arriving at a decision, the court must give the person concerned 
an opportunity to state his case. 

38. When a sentence has been declared, what modification of it, 
for example by way of rehabilitation, or commutation, or pardon, 
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or reduction of sentence, or release on condition can be made 
' ' and in what cases? 

Articles 76-81 StG B contain the rules regarding rehabilitation. 

Rehabilitation in the narrower sense includes the restoration 
of rights and capacities which have been withdrawn, i.e., the 
removal of all disabilities, which have been incurred in consequence 
of ancillary punishments such as loss of civic rights, removal from 
office, loss of parental rights or of the right to act as a guardian, 
the prohibition to exercise a profession or a trade or to carry on 
a business. In a wider sense, rehabilitation includes the erasion 
of the sentence from the register of criminals (Article 80). 

Upon application of the offender, the court may order the 
restoration of civic rights if at least two years have elapsed since 
the off ender has completed his sentence, if his conduct justifies 
this measure and if he has made good the damage to the best of 
his ability. The same applies to the other cases mentioned 
above (Articles 77-79). 

Regarding the erasion of the sentence from the register of 
criminals, Article 80 provides as follows: "If the off ender has been 
sentenced to imprisonment or to a fine and if, in the case of a 
sentence to penal servitude or to detention in an institution, 
at least fifteen years have elapsed since the sentence was carried 
out, or, in the case of other penalties or measures, if at least 
ten years have elapsed, the court, upon the application of the 
person concerned, may order the erasion of the sentence from the 
register of criminals, if his conduct justifies it and if he has made 
good the damage to the best of his abilities. The erasion may be 
ordered sooner, if a particularly meritorious act of the convicted 
person justifies it." 

The termination of a sentence in consequence of a pardon is 
considered equivalent to a sentence which has been served. In 
the case of detention in an institution, rehabilitation may not 
take place before five years have elapsed since the final release. 

The provisions concerning the register of criminals are con
tained in Article 359 ff. StGB. If the execution of a sentence 
has been suspended, the court orders the erasion of the sentence 
if the probationer's conduct has been satisfactory during the 
entire period of probation (Article 41 (4) ). In the case of 
juveniles, Article 99 applies. A petition for a pardon (Article 
394 ff. StGB) may be submitted by the convicted person, by his 
legal representative, by his counsel, or by his spouse. In the 
case of political crimes and medium offences the Federal Council 
or the Cantonal Government may also initiate proceedings for a 
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pardon. By :means of a pardon all penalties which have been 
. imposed by a sentence having the force of res y'udicata may be 
either totally or·partly remitted or commuted into a milder type of 
penalty. 

Apart from this commutation of sentences, the possibility 
noted above (No. 30) of commuting a fine into detention, must be 
mentioned (Article 49). 

The conditional release of persons sentenced to penal servi
tude or imprisonment, of detained persons and persons placed 
under public care from the respective institutions and of juveniles 

I 

from training schools has been discussed above (Nos. 30, 32 and 
34). 

PART V. 

39. What are the authoritative text books and commentaries dealing 
with the definitions of the particular ojf ences recognised in 
this system? 

The Special Part (particular offences) of Swiss Criminal Law 
is treated in the second part of the text-book by Professor Dr. 
Ernest Hafter. Only the first volume of the second part has been 
published at present (published by Julius Springer, Berlin, 1939). 
Rafter's Text-book on the General Part was published by the same 
firm in 1926. 

The Commentary to the Swiss Criminal Code by Professor 
Dr. Philipp Thormann and Professor Dr. Alfred von Overbeck 
treats both the general and the special part (published by 
Schulthess & Co., Zurich, 1938-1941). 

40. What changes in the previously existing offences, and what 
new offences, have been created in the period 1920-1939? 

Reference may be made to the observations made above (No. 
1) and to our Article: "Swiss Criminal Code, its leading Principles". 
Since Swiss criminal law has been unified only recently, a detailed 
answer to this question would seem premature. 

PART VI. 

1,,1. What, if any, changes have been introduced in the prison 
system since the publication by the Commission Internationale 
Penale et Penitentiaire in 1935 of the Aper~us des Systemes 
Penitentiaires? 

No important changes in the Swiss prison system have taken 
place since 1935. 
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The Swiss Criminal Code contains provisions for the purpose 
of unifying the law relating to the execution of sentences and 
the administration of pri~ons. The prisons remain, as before, 
the concern of the Cantons (Articles 374 ff., 392 ff.). 

Penalties involving loss of liberty (i.e. penal servitude, 
imprisonment, detention) must be carried out in institutions or 
parts of institutions exclusively destined for this purpose (Articles 
35 (2), 36 (2), 39 (2) ) . The same applies to mesures de mrete 
(Article 42 (2). A training institution may be attached to an 
institution for habitual drunkards (Article 43 (2), 44 (2) ) , pro
vided that the administration is separate and that the inmates 
are kept apart. For the purpose of differentiating the various 
types of penalties, the Code contains a number of provisions 
regarding clothing, food, visits, correspondence and the execution 
of sentences according to the progressive stage system (Articles 
35 ff., 42 ff.) (see also No. 44, below). All prisoners who conduct 
themselves properly and work satisfactorily must be allowed a 
share in the earnings of the prison. The proportion of the share 
is determined by the Cantons (Article 376). The prisoner's 
account is credited with these earnings which may be paid out 
according to the discretion of the prison authorities on the occasion 
of the prisoner's release. 

The Cantons are ·under an obligation to establish institutions 
which comply with the provisions of the Criminal Code. The 
Cantons may make arrangements among themselves for the joint 
establishment and administration of institutions (Articles 382, 
383). The Code also envisages the participation of Cantons in 
the use of institutions established by other Cantons. The Federal 
Government contributes to the expenses which are incurred in 
connection with the establishment and expansion of public 
institutions required by the Criminal Code (Article 386) in addition 
to contributions in respect of private institutions for habitual 
drunkards and of training schools for children and juveniles 
(Article 387). The Federal Council may also subsidise, inter 
alia, houses of detention and houses of correction (Article 388). 
The reform of institutions in accordance with the requirements of 
the Code must be carried out by the Cantons within twenty years 
after the Code has come into force (Article 393). 

PART VIL 

42. To what extent i'.n this criminal system can it be said that the 
rights of the accused person as an individual are protected at 
each stage of the proceedings brought a,gainst him? 
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Reference may be made to the answers in Part II, in particular 
to Nos. 3, 4, 6, 8, 15-17. 

43. What provisions, if any, ex1·st, whether as to tribunals, to pro
cedure, or to punishment, whereby offences regarded as inimical 
to the State are specially dealt with? 

Reference may be made to the answer to question 9, as far as 
it deals with the jurisdiction of the Federal Assizes. It has been 
shown that criminal acts against the .State are subject to the 
ordinary rules of criminal law. 

44. To what extent does this system aim at (a) deterrence, (b) refor
mation of off enders? 

The deterrent effect of penal servitude and of imprisonment 
consists mainly in the fact that the offender is deprived of his 
liberty. In all other respects, the execution of punishments 
aims at educating the offender (Article 37). Its ,purpose is to 
influence the prisoner and to prepare him for his return to civil 
life. The rules of the penal institutions must make provision 
for the relaxation of prison discipline to be granted in progres
sive stages to prisoners. As a rule, the prisoner is kept in solitary 
confinement during the initial period (for three months in the case 
of penal servitude, for one month in the case of imprisonment). 
If possible, the prisoners are to be given work in accordance with 
their abilities and which will enable them to earn a living after 
their release. 

The educational character is still more marked in the case 
of such measures as protective supervision, pledges to keep the 
peace, houses of correction and in the sphere of criminal law 
concerning juveniles. 

45. To what extent is the personality of the individual delinquent 
taken into account in assessing punishment and/ or mesures 
de surete? Is there any machinery, and, if so, of what kind, 
for the examination of the personality of the accused for the 
information of the court, and, if so, at what stage in the pro
ceedings 1:s such information to be taken into consideration? 

Reference may be made to the observations in Part IV, 
especially in Nos. 35 ff. In general no special machinery is 
established to examine the personality of the accused for the 
purpose of informing the courts. The court or the authorities 
charged with the investigations make the inquiries which they 
consider necessary (Article 40 BStP; Article 100 StV of Berne). 
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Special stress is laid upon this aspect in proceedings against 
juveniles (see above, Nos. 19 and 34). In these cases, the com
petent authorities frequently possess a specialized knowledge or 
they are assisted by experts (see Recueil de documents en matiere 
penale et penitentiaire, Vol. IX, No. 3, [May 1941]: L'organisation 
du regime penal des mineurs en Suisse, by Dr. H. Kuhn). 

46. What, if any, changes in any branch of the criminal system are 
under consideration or have been suggested and not yet carried 
out? Is the present situation as regards, for example, the police 
force, the composition and the qualification of the tribunals, the 
procedure of appeal, the mach1'.nery for the defence of poor 
persons, the treatment of juvenile offenders, of young adults, 
of recidivists, and of those partially insane, regarded as satis
factory? 

Since the great work of reform culminating in a uniform 
Swiss Criminal Code has only recently been brought to a con
clusion, and is awaiting its realisation, no proposals for reform 
are under discussion at the present time. The law of criminal 
procedure of the Federation and of the bigger Cantons also has 
undergone far-reaching reforms during the last years and decades. 
In general, it is in accordance with the requirements of modern 
criminal procedure for differentiation and follows the liberal 
principles of Swiss national life. In connection with the intro
duction of the uniform Swiss Criminal Code several Cantons have 
carried out or initiated a reform of the law of criminal procedure. 
It is hoped that these reforms will include the creation of a criminal 
procedure for juveniles, including separate courts, by those 
Cantons which do not possess such a procedure already. 

47. Are there any observations which you desire to make either on 
the above questions or by way of supplementing them? 

No additional observations are required. 
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THE LEADING PRINCIPLES OF THE 
SWISS CRIMINAL CODE 

by 

Dr. iur Helene Pfander, Berne1 

The Swiss Criminal Code, the introduction of which, on 
January 1, 1942, has finally brought about the uniformity of Swiss 
criminal law, is the result of long and exhaustive preparatory 
studies which were initiated in the nineties of the last century. 
At the request of the Federal Council, Professor Carl Stooss of 
Berne prepared a scientific study of the criminal laws of the 
Cantons of that period and in 1893-94 he submitted a first pre
liminary draft for a uniform criminal code. The deliberations 
of the first big commission of experts led to the preliminary draft 
of 1896. In 1898, the partial revision of the Federal Constitution 
provided the constitutional basis for the unification of criminal 
law. In the course of further developments, which resulted in 
the preliminary drafts of 1903, 1908 and 1916, prepared in part 
with the collaboration of Professor Stooss, and finally in the 
preliminary draft of 1918, which formed the basis of lengthy 
parliamentary discussions, the guiding principles of Professor 
Stooss' drafts and their practical application did not however, 
undergo any fundamental modifications. Stooss was the first to 
embody in a legislative draft the far-reaching demands formulated 
by the new criminal science arising in his tirp.e. These demands 
were primarily concerned with the adoption of a system of measures, 
to implement the traditional system of punishments, for the 
purpose of a more individual treatment of offenders and of a 
better protection of society. In the course of time, these funda'."' 
mental ideas have found their way into the legislation of many 
countries, while Switzerland, for many reasons, could not, until 
short]y before the Second World War, bring to a successful end 
the work which had begun so promisingly. But even if its pro
gressive character, which marks the advent of a new era in criminal 
policy, is not as apparent today as it would have been twenty 
years ago, its great importance has by no means diminished.2 

1 Of the Permanent Bureau of the International Penal and Penitentiary 
Commission, Berne; Director, Professor Dr. Ernst Delaquis. 

2 The literature is extensive. We must limit ourselves to mention the 
following well-informed studies: 

Le Code penal Suisse. By Frederic Martin, Schweizerische Zeitschrif t 
fur Strafrecht, 51 (1937). 

Schweizerisches Strafgesetzbuch. By Prof. H.F. Pfenninger, Schweizerische 
Juristen-Zeitung. 34 (1938) No. 24. 
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The Leading Principle of the New Criminal Code 

Like the crimina] laws of the preceding period, the Swiss 

Criminal Code starts from the principle of guilt and punishment, 

but its aims go beyond the punishment of the individual offence. 

I ts purpose is to eliminate or neutralise the causes of crime, which 

modern criminology has revealed, and to consider the offender's 

personality as a whole. Thus, on the one hand, the Code provides, 

in respect of the normal criminal the punishments which were in 

use hitherto, especially deprivation of liberty and fines. But the 

system of assessing penalties has been rendered more subtle and 

the execution of sentences aims no longer at punishing alone, 

but also at educating the delinquent. On the other hand, approp

riate measures of education, treatment and detention are provided 

for offenders who are particularly exposed to danger or dangerous, 

such as juveniles, idle persons, habitual drunkards and habitual 

and professional criminals. It is of particular importance that 

these measures must now be ordered by the court, like ordinary 

penalties, and no longer by the administrative authorities, as far 

as such measures were former]y provided at all. Moreover, their 

imposition must be motivated in the sentence. Now, since the 

system of punishments has been supplemented by a system of 

indeterminate sentences of an educative, curative or protective 

nature, it is easier to re-adjust the penal sanction of the community 

in each individual case. 

The Most Important Innovation in the General 

Part of the Criminal Code 

The Code adheres throughout to the principle of mens rea 

to the exclusion of the principle of absolute liability. For example, 

while many cantonal Criminal Codes still provided that assaults 

which subsequently led to death must be punished more severely 

than other assaults, the new Criminal Code relies solely upon the 

criminal intent which has manifested itself (Article 18). If the 

effect falls beJow that which the offender has intended, he is 

Le Code penal Suisse. By Paul Logoz. Schweizerische Zeitschrijt fur 

Strafrecht, 52 (1938). 
Le Code penal Suisse et la lutte coutre le crime. By Paul Logoz, Schwei-

zerische Zeitschrift fur Strafrecht, 52 (1938). . 
Im Kampfe um das schweizerische Strafgesetzbuch. By Prof. Dr. Ernst 

Delaquis, Schweizerische Zeitschrift fur Strafrecht, 52 (1938). 
Le Code penal Suisse du 21 decembre 1937. By Franc;ois Clere, Recueil 

des documents en matiere penale et penitentiaire, VIII (1939). 
Les peines, mesures de surete et autres mesures dans le Code penal Suisse 

de 1937. By Ernst Delaquis, Rec. de doc. IX (1941). . 
Schweizerisches Straf gesetzbuch, Text, supplementary ordmances and 

references to the modifications of the law. By Dr. Ulrich Campell, 
Zurich, 1942. 
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punished for having attempted the intended act (Articles 21-23). 
Today, if the effect exceeds that which the offender has intended, 
the question must be considered whether the off ender could have 
foreseen this effect and if the answer is in the affirmative, he is 
only punishable for negligence if the Code provides expressly that 
the negligent commission of the act in question is punishable 
(Article 18 (1) and (3).) The question whether the offender 
could have foreseen the effects of his act is stressed particularly 
by the provisions of the Special Part which deal with assaults 
(Articles 122 (2); 123 (2) and (3) ). As regards accidental results, 
Article 124 provides as follows: "If the offender did not intend 
or foresee the serious consequences of his act, he is punishable 
for the assault which he intended." 

It must be noted that the principle of guilt does not only 
apply in the case · of crimes (Verbrechen) or medium offences 
(Vergehen) (Articles 18 and 63). Contrary to French law and to 
some of the Cantonal laws hitherto in force, guilt (intent or 
negligence) must also be proved where minor offences ( Ubertre
tungen) are concerned (Article 102). Only the provisions concern
ing libels committed by means of the Press dispense with the 
principle of guilt (Article 27). The publisher, editor or printer 
may be punished if the identity of the author cannot be ascertained. 

The Code attaches great importance to the motives behind 
the criminal act. The court, which is allowed a far-reaching 
competence and a wide discretion in general, must consider the 
offender's motives as an essential factor when determining the 
sentence (Article 63). This rule follows from the principle that 
the court is not called upon to consider the individual act alone, 
but to punish the person of the off ender according to the require
ments of justice. According to Article 64 the sentence may be 
mitigated if the off ender has acted from honest motives. In the 
case of manslaughter at the request of the victim, the altruistic 
motive of the offender is taken into account (Article 114). Con
versely, dishonourable motives entail more severe penalties, such 
as the ancillary penalty of loss of civic rights (Article 52). If 
the off ender has acted from motives of profit, . the court is not 
limited by the maximum limit laid down for fines (Article 48). 
Moreover, if the offender has acted from motives of profit the 
court may combine the punishment of imprisonment with a fine, 
or if the Co.de provides the alternative of a fine or imprisonment, 
the court may always impose both penalties (Article 50). 
According to some provisions of the Special Part of the Code, 
egotistical motives constitute an essential element of the criminal 
act, for instance in the case of inducing or aiding a person to 
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commit suicide (Article 115) or in the ~ase of overworking 
children and subordinates (Article 135). In a number of other 
cases, selfishness, the desire to profit, or malice constitute an 
aggravating circumstance, as for instance in the case of usury 
(Article 157 (2) ), unfaithful mqnagement (Article 159 (2) ), 
malicious slander (Article 174 (2) ), deprivation of liberty and 
abduction for the purpose of committing misconduct (Articles 
182-185), spreading animal diseases or parasites (Articles 232, 233) 
and other criminal acts. According to Article 112, "malicious 
intent" may be relevant to determine in individual cases whether 
murder or manslaughter has been committed. 

According to the fundamental provisions of Article 63, the 
court, in determining the punishment in accordance with the 
guilt of the offender, must consider not only the motives, but also 
the previous conduct and the personal circumstances of the 
off ender. In addition, the Code enumerates the personal circum
stances of the off ender which must be considered by the court 
when determining the amount of a fine (Article 48 (2); see 
below). The question whether attenuating circumstances have 
been proved is also of great importance for the determination 
of the punishment. An exhaustive enumeration of attenuating 
circumstances which must be taken into account is contained in 
Article '64. This enumeration is of great practical importance, 
since the courts must now follow the provisions of the Code 
regarding attenuating circumstances and must not, as was fre
quently the practice hitherto, assume the existence of attenuating 
circumstances in the absence of specific guidance by the law. It 
may be assumed that this provision will bring to a stand still 
the practice of the courts to make exaggerated use of minimum 
sentences. · 

The provisions of the Code regarding recidivism (Article 67) 
constitute an innovation which must be welcomed for two reasons. 
On the one hand, the penalty must now be increased on the ground 
of recidivism not only if a criminal act of the same nature has 
been committed again, as many cantonal laws provided (special 
recidivism), but also in every case where the offender has served 
a term of penal servitude or of imprisonment either in full or in 
part within the preceding five years and another penalty of this 
character is to be imposed again, or if, within this period, he has 
been released from an institution where he has undergone a term 
of preventive detention ( mesure de surete) (Articles 42-45). On 
the other hand, where recidivism is concerned, the uniform Code 
has abolished the cumulation of individual sentences in lieu 
of one sentence for concurrent offences, which occurred frequently 
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if the offender was sentenced in several Cantons according to 
different cantonal laws. 

Similar rules apply now between the Cantons in respect of 
concurrent offences or concurrent violations of criminal laws 
(Article 68). If an off ender has been sentenced by different courts 
to several terms of imprisonment, contrary fo the provisions ot 
Article 68 which envisage one sentence only, the court, which 
has imposed the most severe penalty fixes a combined penalty 
upon application by the convicted person ( Gesamtstraf e, Article 
350). 

Judical assistance between the Cantons, which is of great 
practical importance, was of necessity defective in former times, 
when different laws were in force in the various Cantons and failed 
to be effective in individual cases, as was also the prosecution. 
Now, judical assistance has been adapted to the needs of a uniform 
criminal law and simplified. According to Article 352 ff., the 
Cantons are bound to render judicial assistance to one another 
and to the Federation. In particular, in criminal matters under 
the jurisdietion of the Federation, warrants of arrest and orders 
to bring in a person must be carried out throughout Switzerland. 
The officials of the Police are entitled, in addition, to follow an 
accused or a convicted person into the territory of another Canton 
and to arrest him there, if the case is urgent (so-called hot pursuit 
(N acheile)). 

Finally, the unification of the register of convicted persons, 
which is essential for an effective detection and conviction of 
criminals, must be mentioned here (Articles 62 and 359 ff. StGB 
and the Decree concerning the Register of Convicted Persons 
of November 14, 1941). 

Both in respect of inter-cantonal and of international rela
tions, the uniform Swiss Criminal Code now permits the authori
ties to adopt a more active attitude towards an effective fight 
against criminality. Until recently, Switzerland was frequently 
prevented from participating in international conventions, 
because legislation on the subject was internally a matter for 
the Cantons, as, for example, the age-limit to which minors 
are to be protected. In extradition cases, the stipulation that 
capital punishment would not be carried out could create diffi
culties, since capital punishment was still recognized in some 
Cantons. On the basis of the Swiss Criminal Code, the Federation 
now has a freer hand in its negotiations with foreign countries. 

The various provisions of the Code which concern inter
national criminal law prescribe that a sentence abroad must be 
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taken into consideration for determining whether the off ender 
is a recidivist, if the offence is one for which Swiss Criminal law 
would allow extradition (Article 67(2) ). A sentence abroad 
must also be taken into account in connection with the question 
whether in view of the absence of previous offences in Switzerland 
ov abroad the execution of a sentence is to be suspended (Article 
41). According to Article 3, the Swiss courts must deduct a term 
served abroad in respect of a criminal act committed in Switzer
land. The same principle applies according to Article 4 in respect 
of criminal acts against Switzerland committed abroad. Accord
ing to Article 6, a Swiss citizen, who commits a crime or medium 
offence abroad for which Swiss law provides extradition, is subject 
to the Swiss Criminal Code, if the act is also punishable at the 
place where it was committed and if the offender is present in 
Switzerland or is surrendered to Switzerland. An acquittal, the 
execution of a sentence, a pardon or the prescription of the penalty 
abroad are taken into account. If the foreign law at the place 
where the act was committed is milder than the corresponding 
provision of Swiss law, the rule of foreign law is applied. The 
extradition of nationals, which is admitted in Anglo-American law, 
is not sanctioned by the Swiss Criminal Code. 

Some so-called international crimes and offences, such as 
traffic in women and children, counterfeiting money and official 
stamps, are punished by Swiss courts, even if they are committed 
and punishable abroad, provided the offender has entered Switzer
land and has not been €Xtradited (Articles 202(5); 240(3) ). 

The core of the General Part of the Code consists of the 
penalties and meas11res provided for the various categories of 
offenders. As mentioned above, these penalties and measures 
constitute the outstanding merit of the Code from the point of 
view of criminal policy. 

It is not our intention to repeat our survey of the system 
of penalties provided by the Swiss Criminal Code which was given 
in reply to sections 30-34 of the Questionnaire. Instead, we may 
refer to our observations made there in respect of penalties involv
ing deprivation of liberty (penal servitude, imprisonment, deten
tion), mesures de surete (care of dangerous lunatics, detention of 
habitual criminals, workhouses for disorderly and idle persons, 
treatment of habitual drunkards and drug addicts), fines, ancillary 
penalties (removal from public office, loss of civic rights, loss of 
parental rights and of the power of guardianship, prohibition to 
exercise a profession or trade, banishment from Switzerland, 
exclusion from taverns) and other measures (pledge to keep the 



64 English Studies in Criminal Science 

peace, confiscation of dangerous objects, forfeiture of presents, 
employment of the proceeds of confiscated objects, gifts, etc., for 
the benefit of the victim, publication of the sentence) and, finally, 
education in public institutions and educational measures where 
criminal children and juveniles are concerned. 

Capital punishment, which was still provided by the laws of 
several Cantons but hardly carried into practice, has been abolished 
by the Swiss Criminal Code as far as proceedings against civilians 
are concerned. 

The coming into force of the Criminal Code has now finally 
initiated in Switzerland a uniform and comprehensive develop
ment of the methods .pursued in respect of the execution of sent
ences, and, more particularly, of the priwn system and of the 
necessary special institutions. But according to the Constitution 
the execution of sentences, like the criminal proceedings and 
criminal jurisdiction, remain within the competence of the 
Cantons. 

In establishing a system of differentiated penalties and measures 
and in laying down in the form of federal law, the general prin
ciples for the execution of punishment the Code complies to a 
high degree with the principal demands of modern criminal 
science, namely, to combine the purpose of retribution with the 
measures for educating the off ender or for providing any other 
treatment which is required. 

The purpose of education is served by the progressive stage 
system in prisons, the insistence on the duty of prisoners to 
perform work which is to be in accordance with their abilities, if 
possible, by the grant of progressive relaxations, and by t.he 
conditional release (Article 37 ff.). The fact that these provisions 
apply even in respect of sentences of penal servitude, the most 
severe penalty entailing deprivation of liberty, and even in respect 
of sentences of penal servitude for life, must be regarded as a 
notable advance. The penalty of detention in a workhouse or in 
a house of correction, which was known in most Cantons, has 
been abolished. This is a welcome simplification, since these 
penalties differ little from the penalty of penal servitude or impri
sonment. On the other hand, it is all the more valuable that the 
modern federal system of penalties and measures entailing 
deprivation of liberty makes it possible to differentiate be
tween sanctions, institutions and categories of prisoners, a 
differentiation which is well founded in practice. But it must 
be noted that even the prescribed division between juvenile 
and adult prisoners is not yet carried out everywhere as a matter 
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of course. Unfortunately, owing to financial reasons and in view 
of the sovereignty of the Cantons in respect of the execution of 
penalties, the Code has, to a certain degree, sanctioned a com
promise which the experts would have preferred to avoid for the 
sake of clear-cut principles. The rule that penal establishments 
must be differentiated according to the type of penalty has been · 
modified inasmuch as it constitutes sufficient compliance with 
the requirements of the Code if a part of a penal establishment 
is dedicated exclusively to the execution of a particular . type of 
punishment. Also, training schools for work and institutions for 
habitual drunkards may be housed under the same roof, if the 
internal management and the inmates are strictly separated 
(Articles 35 ff. and 42 ff.). The Code is even less rigid as far as 
the penalty of detention (Haft) is concerned, for although in 
this case, too, a separation of establishments is prescribed, it is 
unfortunately provided that "rooms which are not used for the 
execution of other penalties" are regarded as sufficient. The rule 
that even prisoners who serve a term of detention are to be kept 
in solitary confinement at night time is a useful innovation as far 
as some Cantons are concerned, while it is a matter of course 
in the case of those serving a term of penal 'servitude or im
prisonment. 

The whole question of the reform of penal establishments is 
difficult for the reason that the Cantons enjoy independence in 
this sphere and that their territory is frequently too small to 
allow them to establish and maintain on their own costly institu
tions of a specialized type. Moreover, the preventive detention 
of habitual criminals and the training for work of disor~erly and 
idle persons which constitute effective measures in the place of 
the former practice of imposing repeated, but useless short terms 
of imprisonment, as well as the penalty of ordinary detention, 
are an innovation for many Cantons. It is also of great importance 
that the training extablishments for· juveniles are to be specialised 
to a far-reaching extent in order to fulfil the purpose of training 
and education which has no longer anything in common with 
ordinary penalties. The demand is widespread and emphatic 
that the necessary specialised institutions should be established 
if possible, by mutual arrangements between the Cantons, accord
ing to districts and subject to regional requirements, or that the 
existing institutions should be merged, converted or extended 
for the purpose of specialization. The Code itself lays down that 
structural reforms of institutions and the training of their officials 
is to be subsidised in a large measure (Articles 386 ff., 390). The 
institutional reforms must be carried out within twenty years 
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(Article 393). Although some model institutions exist, it is well 
known that great difficulties have yet to be overcome in this 
field, if the requirements of the federal laws are to be fulfilled, 
especial1y as far as institutions for juveniles and other establish
ments required for the execution of mesures de surete are con
cerned. (Arbeitserziehungs-austalten, etc.). · 

Of the measures which do not entail deprivation of liberty 
some, too, are essentially of an educational character. In the 
first place, the suspension of the execution of sentences must be 
mentioned, which may be granted under certain conditions if the 
sentence is one of imprisonment up to one year or of detention 
(Haft) (Article 41). If necessary the suspension can be granted in 
combination with an order for protective supervision (probation) 
(Article 4 7), which is also an important means for social readjust
ment in the case of a conditional release. It is unnecessary to 
discuss in -detail these institutions which are well known and 
indispensable in a modern system of penal administration. 

Further, it must be mentioned that two institutions which 
are specifically Anglo-American have been incorporated in the 
Swiss Criminal Code, namely the bond to keep the peace (Article 
57) which is also known in germanic law, and the suspension of 
sentence in proceedings against juveniles (Article 97). 

Reference must be made, in addition, to an auxiliary penalty, 
the proh_ibition to frequent taverns (Article 56) which is also 
designed to be an educational measure. However, its execution 
should not be an easy task in bigger localities. 

The law regarding fines, the application and execution of which 
had hitherto been unsatisfactory in many respects and frequently 
even downright unjust, underwent a far-reaching reform. In 
future a fine will affect a person of means as severely as the pauper, 
inasmuch as fines are to be determined according to the degree 
of guilt on the part of the offender, with a view to his personal 
circumstances and with special regard to his income and assets, 
his ·position and duties as a family man, his profession and busi
ness, his age and his health. The upper limit is 20,000 francs, 
but it may be exceeded if gain was the offender's determining 
motive (Article 48). Since the execution of fines frequently 
entails excessive hardship for persons without means, especially 
owing to the automatic conversion of fines into detention in the 
case of non-payment, Article 49 of the Code introduces far-reach
ing mitigations by providing the possibility for allowing the 
offender to pay in instalments within a certain period or to work 
off the fine by voluntary labour. The conversion of a fine into 
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detention, which must be ordered by the court, is only to be 
considered in the last resort, subject to the possibility of suspending 
the execution of the sentence. But the court may, either in the 
sentence or by subsequent order (in respect of which no costs 
are to be imposed) exclude the conversion of the fine into a sent
ence for detention (Haft), if the convicted persons proves his 
inability to pay the fine through no fault of his own. In its 
improved form, the fine should prove one of the most effective 
penalties, especially since the useless and even harmful sentences 
of short terms of imprisonment are thus avoided. 

Certain reliefs which are granted if the offender makes good 
to the best of his ability the damage caused by him also exercise 
an educative influence upon the offender which should not be 
under-estimated. Reparation of the damage can be of importance 
in connection with the question whether conditional release 
(Article 38) or the suspension of the execution of the sentence 
(Article 41) is to be granted, as well as in connection with an 
application for the restoration of civic rights (Article 76). It can 
also be a reason for mitigating the sentence (Article 64). 

At the same time, these provisions are designed to give some 
assistance to the victim, whose interests are still, generally 
speaking, somewhat neglected by the Criminal Code, by affording 
him satisfaction outside the civil courts. Moreover, Article 60 
provides for the benefit of the victim that the proceeds of confis
cated objects, presents and other payments which have been 
forfeited to the State, or the amount of the bond to keep the 
peace or a sum in the nature of a fine, may be awarded to him 
up to the amount of damages, if it is unlikely that damages will 
be paid. This provision should bring about indirectly an increased 
protection of society by criminal law, inasmuch as it offers greater 
encouragement to the victim to lay an information. 

The Special Part of the Criminal Code provides the courts 
with a wide measure of discretion in the matter of penalties. 
Just as the Genera] Part of the Code allows the courts to consider 
in their discretion all the circumstances which are relevant for 
the determination of penalties, so the penalties provided for the 
various criminal acts afford the courts considerable freedom in 
assessing the just retribution and in deciding upon the treatment 
of the offender required in each individual case. Solely in the 
case of murder, the Code provides penal servitude for life as the 
only punishable penalty. 

The Special Part is characterized by a division, which is 
logically more acceptable, according to the interests which 
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criminal ]aw protects, namely life and limb, property, honour, 
personal secrets, liberty, morality, family, public safety and public 
health, the State and the defence of the State, international 
relations and others. It is also characterised by a stricter defini
tion of the criminal acts, both from the dogmatic and from the 
technical point of view. In the case of many criminal acts the 
Code employs more concise definitions which have been slowly 
developed in the course of decades by writers and by the courts. 
Detailed and complicated enumerations and the long-winded 
description favoured by the more ancient of the cantonal criminal 
codes which no longer satisfy the needs of today, have been avoided. 
By the fact that the features of larceny, fraud, embezzlement, 
falsification, arson and of all other offences as well as the penalties 
provided for them vary no longer from Canton to Canton, the 
Swiss Criminal Code has finally brought about in this sphere 
the security and uniformity which the citizen expects, in a state 
governed by laws. Moreover, many serious gaps in the cantonal 
laws, which offenders were able to exploit owing to the smallness 
of the country have been filled. In the following, some of the 
cases which occur most frequently in practice are given as instan
ces of the important improvements which have been effected 
from the above-mentioned points of view. 

In the sphere of offences against proprietary interests, the 
provision regarding embezzlement (Article 140), above all others, 
facilitates a better prosecution of delinquents of many types. A 
prosecution for embezzlement no Jonger requires an application 
by the injured party. Also, embezzlement now includes not only 
the illegal conversion of goods, but also of money, e.g., by a 
merchant selling on commission. In addition, other provisions 
punish conversion and larceny by finding (Article 141), the 
damaging or removal of pawned goods (Article 147, 169), and 
loss of property through unfaithful management (Article 159). 
The provision concerning the removal of goods without intent 
to make a profit (Article 143) is directed, inter alia, against the 
unauthorised use of vehicles. Article 146, dealing with larceny 
of power envisages a type of offender who frequently remained 
outside the range of criminal law hitherto. According to Article 
144, receiving even if committed by negligence, . is a criminal 
offence. The provisions against fraud and malicious inducement of a person to damage either his own property or property belong
ing to third persons (Articles 148, 149) are supplemented by 
special provisions against defrauding innkeepers (Article 150) 
and against trickery, such as practised by blind passengers 
(Article 151), false declarations concerning commercial enter-
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prises (Article 152), adulterated goods (Article 153 ff.) and others, 
all of which are treated as punishable acts preparatory to a fraud. 
Untrue confessions to the commission of an offence which were 
sometimes to be found under the head of fraud are now very 
properly placed in the section on "misleading the authorities 
charged with the administration of justice." Usury (Article 157) 
now includes not only stipulations for excessive interest but also 
business exploitation. In addition, the Code contains provisions 
against inducing speculation (Article 158), damaging credit 
(Article 160), unfair competition (Article 161), and violations 
of business secrets (Article 162). The offences against the bank
ruptcy laws and against the law relating to execution include, 
inter alia, failure to keep proper accounts (Article 166), purchasing 
votes of creditors (Article 168) and obtaining a deed of arrange
ment by trickery (Article 170). 

The Code contains exclusive provisions not only for the 
protection of economic life but also for the protection of morals. 
The provisions concerning offences against life and limb (Article 
111 ff.) include intentional homicide as the basic offence, with 
further provisions concerning murder, manslaughter and infanti
cide. The latter is less severely punished in response to popular 
feelings. Abortion on medical grounds is permitted if certain 
safeguarding conditions have been observed. The pregnant 
woman herself is punished less severely. Among the provisions 
against endangering life and health (Articles 127-129), the offence 
of abandoning a helpless or injured person, e.g., in the case of a 
traffic accident, must be mentioned. Reference must also be 
made to the provisions against the maltreatment, neglect and 
overworking of children (Articles 134, 135). 

The offences against the honour (Article 173 ff.) are divided 
into slander, malicious slander, and insult. The section includes 
a provision against tampering with mail (Article 179). 

The offences against the liberty of the person (Article 180 ff.) 
consist of threats, a very widely framed provision against duress 
deprivation of personal liberty, abduction, disturbance of the 
domestic peace and, although inserted in another section of the 
Code, of extortion (Article 156), force or threats against public 
authorities or officials (Article 285) and of intimidation of the 
public (Article 258). 

In the sphere of offences against morality (Article 187 ff.), 
the Code has introduced a uniform age-limit of 16 years for the 
protection of juveniles, in the place of a variety of age-limits in 
the cantonal laws ranging from 12 to 18 years. In addition, the 
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seduction of a female minor between the ages of 16 and 18 is 
punishable upon special application (Article 196). Special pro
visions are enacted for immoral conduct with persons in the care 
of public institutions, with subordinates or if the offender has 
exploited a state of duress or dependency. Professional procuring, 
pimping, and white slave traffic are threatened with severe 
penalties. 

As regards offences against the family (Article 213 ff.) it must 
be mentioned that adultery is punishable upon application by the 
injured spouse, if a divorce or judicial separation has been pro
nounced as a result of the adultery. This is a compromise between 
divergent opinions which prevailed in the cantonal laws. Accord
ing to Article 217, failure to support relatives is punishable; 
according to Article 218 the abandonment of a pregnant woman 
in straitened circumstances is an offence. 

The sections dealing with offences against public safety, 
public health, against public traffic, and against public peace 
contain a number of special provisions which need not be enumer
ated here. Everywhere the protection of society by criminal 
law is increased. 

In the case of counterfeiting money, etc. (Article 240 ff.), 
even preparatory acts are punishable. The crime of forgery 
(Article 251 ff.) includes the forgery of private documents. 

The protection of ·the State and of public defence by criminal 
laws has been greatly extended compared with the former law 
on the subject (Article 265 ff.). 

In the section on offences against the administration of justice, 
a provision has been included which makes it a punishable offence 
for a party to civil proceedings to give false evidence (Article 306). 

It is hoped that although this description of the offences 
laid down in the Special Part of the Criminal Code is necessarily 
incomplete, it has nevertheless been possible to indicate the 
operation of some of its more interesting provisions. 

Our brief summary of the uniform Swiss Criminal Code is 
designed to meet the requirements of foreign lawyers for a general 
survey. It will have shown that the Swiss Criminal Code which 
has superseded the obsolete division of Swiss criminal law into 
separate cantonal laws is modern and yet based upon sound liberal 
traditions. It tries to meet practical needs and to guarantee the 
repression of crime as effectively as possible and in a manner 
which is adapted to modern conditions of civilisation and com
merce. 
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