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MAMIE BRADLEY, 
Pla4ntiff-AppeZlant, 

V8. 

COWLES MAGAZINES, INC., VERNON C. 
MYERS. GARDNER COWLES and WIL
LIAM BRADFORD HUIE, 

Defendants-Appellees. 

Appeal from the 
Circuit Court of 

Cook County. 

Honorable 
Thomas E. Kluczynski, 

Judge Presiding. 

BRIEF' OF APPELLEES. 

A.PPELLEES' THEORY OF THE CASE. 

Neither Look' s single line reference to the plaintiff nor 
its description and discussion of her son's murder consti
tutes the quantum or kind of publication that violates 
privacy. Moreover, the Emmett Till murder case, its im
pact and consequences, is manifestly besides being an event 
of national concern an international newsworthy occurrence. 
Accordingly, · and as a matter of law, no liability should 
attach for Look' s analysis and report of the affair and all 
of its undertones; the public's right to know overrides any 
possible claim of privacy by plaintiff. 
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POINTS AND AUTHORITIES. 

1. Look' s Report and Analysis 1 of the Emmett Till Case 
Violated No Right of Pri~a,cy of His Mother. 

The action for right of privacy seeks damages for an 
admittedly truthful account that improperly discloses a 
plaintiff's person or affairs. 

Barber v. Time, Inc., 159 S. W. 2d 291, 296 (Mo., 
1942). 

Brents v. M orga,n, 299 S. W. 967, 968, et seq. (Ky., 
1927). 

Look' s single reference to the plaintiff is not sufficient 
to support an action for privacy; the plaintiff's likeness 
or experience must be both a substantial part of the pub
lication and in bad taste before she can claim an action. 

Kelley v. Post Publishing Co., 98 N. E. 2d 286, 288 
(Mass., 1951). 

Annerino v. Dell Pub. Co., 17 Ill. App. 2d 205, 
209-10. 

Eick v. Perk Dog Food Co., 347 Ill. App. 293. 
Themo v. New England Publishing Company, 27 

N. E. 2d 753, 755 (Mass., 1940). 

The weight of authority has unequivocally rejected 
plaintiff's claim that she has an action because Look wrote 
about her son's death. 

Kelley v. Post Publishing Co., 98 'N. E. 2d 286 
(Mass., 1951). 

Jenkins v. Dell Publishing Co., 251 F. 2d 447 
(C. A. 3d, 1958), cert. denied 357 U. S. 92,1. 
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Rozhon v. Triangle Publication.s, 230 F. 2d 359 
(C. A. 7th, 1956). 

Metter '-V!.··.Los· Angeles Examiner,: 95 P. 2d 491 
(Cal. App., 1939). 

Plaintiff's authorities distinguished: 

Douglas v. Stokes·, 149 S. W. 149 (Ky., 1912) 
(Her Brief, p~ 27). . 

Bazemore v. Savannah Hospital, 155 S. E. 194 
(Ga., 1930) (Her Bri~f, p.· 28). 

Pavesich v. New E'ngland Life Ins. Co., 50 S. E. 
68 (Ga., 1905) (Her Brief, pp. 26-27). 

Jenkins v. Dell Publishing Co., 143 F. Supp. 952 
(W. D. Pa., 1956) (Her Brief, p. 28). 

Smith v. Doss, 37 So. 2d 118 (Ala., 1948) (Her 
Brief, p. 28). 

The Emmett Till murder was an event of a singular 
importance, prominence and newsworthiness; there is no 
right of ·privacy as to those like plaintiff who are involved 
or related to such a happening. 

Sidis v. F-R Pub. Corp., 113 F. 2d 806, 809 (C. A. 
2d, 1940), cert. denied 311 U. S. 711. 

Schnabel v. Meredith, 107 A. 2d 860, 863 (Pa., 
1954) . 

. Themo v. New England Newspaper Pub. Co., 27 
N. E. 2d 753, 755 (Mass., 1940). 

Kelley v. Post Publishing Co., 98 N. E. 2d 286; 
287-88 (Mass., 1951). 

Jenkins v. DellPublishing Co., 251 F. 2d 447, 450 
(C. A. 3d, 1958), cert. denied 357 U. S. 921. 

Reed v. Real Detective Pub. Co., 162 P. 2d 133, 138 
(Ariz., 1945) . 

Smith v. Doss, 37 So. 2d 118, 120-21 (Ala., 1948). 
Eick v. Perk Dog Food Co., 347 Ill. App. 293, 29·9. 
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STATEMENT OF FACTS. 

The complaint attempts to sound in libel and privacy 
for two articles published in Look magazine (R. 2, 
et seq.); the articles appeared approximately one year 
apart and both dealt with the famous Emmett Till 
murder trial and its aftermath. The plaintiff is Em
mett Till's mother, Mamie Bradley (R. 2, et. seq.). 
Named as defendants are: (1) Cowles Magazines, Inc., 
Look's corporate owner; (2) Vernon Myers, Look's pub
lisher; (3) Gardner Cowles, Editor; and ( 4) the two-story 
series' author, William Bradford Huie. However, neither 
Gardner Cowles nor Bradford Huie was ever served with 
any process of any kind whatsoever (R. 28, 30-33) and 
these two defendants are clearly not here. 

Publisher Vernon Myers, being a non-resident, was 
served with process outside the state purportedly pursu
ant to Sections 16 and 17 of the Practice Act (R. 27). A 
special appearance and motion to dismiss was there
upon filed on Myers' behalf (R. 39); the motion, sup
ported by affidavit, alleged a lack of personal juris
diction over Myers because he neither did business nor 
committed a tort within Illinois (R. 71, et seq.). See lnsull 
v. New York World-Telegram, et al., ............ F. 2d ............ , 7th 
Cir., No. 12681, decided December 30, 1959. The corporate 
defendant, Cowles Magazines, Inc., appeared generally and 
moved to dismiss both for failure to state an action and 
because, as to the alleged libel suit, the statute of limita
tions had run (R. 45). An affidavit similar in form to that 
approved by this Court (Win,rod v. Time, 334 Ill. App. 59) 
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was filed in support of Cowles Magazines, Inc. 's limitation 
plea (R. 47, et seq.). 

At the time the Cowles motion was filed (R. 44), the 
Circuit Court was requested to immediately rule upon the 
pleading (R. 61). The plaintiff, however, resisted this 
request asking leave to first file counteraffidavits; the hear
ing was accordingly continued and plaintiff was granted 
approximately ninety days to do so (R. 63). No counter
affidavits were, however, ever filed by the plaintiff and 
thus some thirteen months later Cowles Magazines, Inc., 
again sought a ruling on its motion (R. 65). 

After receiving briefs (R. 77), the Circuit Court held 
that the motion was well-founded as to both privacy and 
libel (R. 97). This ruling clearly mooted the Vernon 
Myers motion to quash service and accordingly the action 
was dismissed as to all parties (R. 97). 



ARGUMENT. 

I. Look's Report and Analysis of the · Emmett Till · Case 
Violated No Right ·of Privacy of His Mother. · 

Plaintiff's brief completely abando'us a~y charge 0£ libel 
and now hinges her whole case upon the contel1tion that 
her privacy has bee·n invaded (Her Brief, p. 2). This brief 
will accordingly be addressed solely to this claim. We · do 
wish to note, however, that having scrapped t.he libel action 
the plaintiff can no longer contend that the articles should 
be read as containing false or defamatory material (see 
Her Brief, p. 25). An action for right of privacy seeks dam
ages for an admittedly truthful account that improperly 
discloses a plaintiff's person or affairs. Barber v. Time, 
Inc., 159 S. W. 2d 291, 296 (Mo., 1942); Brenfa v. Morga.n, 
·299 S. W. 967, 968, et seq. (Ky., 1927). 

At the threshold we believe plaintiff's claim of privacy 
invasion is confronted with an insuperable barrier: Look's 
mention of the plaintiff does not rise to the dignity of a 
publication that infringes upon her privacy. The plaintiff 
is only referred to in a single sentence in Look' s first story: 
''The other young Negroes stayed at Preacher's house until 
daylight, when Wheeler Parker telephoned his mother in 
Chicago, who in turn notified Bobo 's mother, Mamie Brad
ley, 33, 6427 S. St. Lawrence''. We submit this single-line 
reference is not a publication of sufficient quantum to have 
disturbed plaintiff's privacy. Kelley v. Post Publishing 
Co.,. 98 N. ]J. 2d 286, 288 (Mass., 1951); Met:ter v. Los 
Angeles Exa.miner, 95 P. 2d 491 (Cal. App., 1939). Far 
more is needed to be a privacy invasion than the naming 
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and identifying of the plaintiff and describing how the re
port of her son's kidnapping came to her. 

This Court has only sanctioned the action for privacy 
when the plaintiff has be~n referred to or depicted in 

·· prominent and · substantial fashion so that it could almost' 
be said the plaintif.('s likeness or experience was a sub
.stantial part or even the sine qua non .of the publication. 
Ann~rino · ,v. Dell Pub. Oo~, 17 Ill. App. 2d 205; Eic~ v. 
Perk Dog Food Co., 347 Ill. App. 293. Moreover, in all the 
cases that have recognized the right and unlike here, the 
glaring display of the plaintiff was done either for ad
vertising purposes or crassly and in inexcusably bad taste. 
See Annerino v. Dell Pu,b. Co., 17 Ill. App. 2d 205, 209-10; 
Themo v. New England Publishing Compan.y, 27 N. E. 2d 
753, 755 (Mass., 1940). Neither circumstance exists here 
and we submit the instant (and most elliptical) reference 
to the plaintiff is far wide of the mark of invading her 
privacy. 

Plaintiff's brief itself apparently recognizes that Look's 
single line about plaintiff does not reach to the level of 
an encroachment upon privacy. Plaintiff therefore urges 
that her privacy is offended because Look wrote about her 
son and his murder. The weight of authority has, however, 
unequivocally rejected the claim that a surviving relative 
has an action for privacy because of a publication either 
about a deceased relative or the circumstances of death. 
Kel.ley v. Post Publishing Co., 98 N. E. 2d 286 (Mass., 
1951) (No wrong occurred because of use of picture of 
disfigured dead child) ; Jenkins v. Dell Publishing Co., 251 
F. 2d 447 (C. A. 3d, 1958), cert. denied, 357 U.S. 921 (Story 
and picture of plaintiffs' father's and husband's demise by 
being kicked to death is non-actionable) ; Rozhon v. T'ri-
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angle Publi.cations, 230 F. 2d 359 ( C. A. 7th, 1956) (No 
invasion of privacy in publishing story of plaintiff's son's 
narcotic death); Metter v. Los Angeles Examiner, 95 P. 
2d 49il (Cal. App., 1939) (Examiner could publish with
out liability a report that plaintiff was the spouse of a 
suicide) ; see also Smith v. Doss, 37 So. 2d 118 (Ala., 1948) 
(Rejection of claim of privacy because of broadcast of 
father's death). 

Plaintiff urges five decisions to support her position that 
a privacy action could be spinned out of references to 
a deceased relative: Douglas v. S'tokes, 149 S. W. 149 (Ky., 
1912) (Her Brief, p. 27); Bazemore v. Savannah Hospital, 
155 S. E. 194 (Ga., 1930) (Her Brief, p. 28); Pavesich v. 
New England Life Ins. Co., 50 S. E. 68 (Ga., 1905) (Her 
Brief, pp. 26-27); Jenkins v. Dell Publishing Co., 143 F. 
Supp. 952 (W. D. Pa., 1956) (Her Brief, p. 28) ; Smith v. 
Doss, 37 So. 2d 118 (Ala., 1948) (Her Brief, p. 28). The 
Stokes, Savannah Hospital and Pavesich cases do not 
pass upon the proposition plaintiff urges. Both Stokes 
and Savan,nah Hospital involved actions for breach of con
tract not to publish: the Stokes case concerned a defend
ant hired to photograph Siamese twins who in violation 
of his agreement with the twins' parents sold those pictures 
to third parties; Sa.va,nnah Hospital recognized an action 
because a hospital permitted, again in violation of its con
tractual obligations to parents, the publication of pictures 
of their malformed and deceased child. Compare Rozhon 
v. Triangle Publications, 230 F. 2d 359 (C. A. 7th, 1956). 

Pavesich v. New England Life Ins. Co. was a suit, like 
Eick v. Perk Dog Food Co., 347 Ill. App. 293, for use of a 
picture strictly for advertising purposes and is thus also 
in a context far removed from this case. And the Jenkins 
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v. Dell Publishing and Smith v. Doss cases not only do not 
support plaintiff's claim but (as indicated above) each 
holds that the particular plaintiff in question could not 
claim privacy because of a publication about a deceased 
relative. 

Finally, and we submit cardinally, the plaintiff must fail 
here as a matter of law even if Look's de minimis reference 
to her or its description of her son's killing could possibly 
be held to be the kind of publication that assaults her pri
vacy. The right of privacy disappears when the plaintiff 
(or her son if she sues because of references to him) is 
involved in a newsworthy event; the cases so holding are 
legion. Sidis v. F-R Pub. Corp., 113 F. 2d 806, 809 ( C. A. 
2d, 1940), cert. denied, 311 U. S. 711; Schnabel v. Meredith, 
107 A. 2d 860, 863 (Pa., 1954); Themo v. New England 
Newspaper Pub. Co., 27 N. E. 2d 753, 755 (Mass., 1940); 
Kelley v. Post Publishing Co., 98 N. E. 2d 286, 287-88 (Mass., 
1951); Jenkins v. Dell Publishing Co., 251 F. 2d 447, 450 
(C. A. 3d, 1958), cert. denied, 357 U. S. 921. The rule is 
well stated in Reed v. Real Detective Pub. Co., 162 P. 2d 133 
(Ariz., 1945), where the court said (p. 138): 

"[The right of privacy] does not exist if there has 
been consent to publication, or where the plaintiff has 
become a public character, and thereby waived his 
right to privacy, nor in the ordinary dissemination of 
news and events, nor in connection with the life of a 
person in whom the public has a rightful interest, nor 
where the information would be of public benefit.'' 

No case could be more singularly within the ambit of this 
rule than the Till case. The two Look stories manifestly 
show, and we respectfully suggest that additionally the 
Court may judicially notice, that the Emmett Till murder 
received international reporting and attention. NickeUa 
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the morbid. The tone and content are such that we submit 
the copy would be suitable for submission even to this 
Court. Plaintiff's desire to prevent public discussion of 
her son's death is understandable but must yield to the 
public's right to be fully informed about an inexcusable 
racial crime fostered by ignorance. 

We respectfully submit that Mrs. Bradley fails to state 
an action for privacy. To impose liability upon Look would 
be, we believe, to effectively impose a restriction upon 
public discussion of a significant and calamitous happening 
that is unfortunately all too representative of one of the 
critical problems of the day. 

Conclusion. 

For the above and foregoing reasons, we respectfully 
request that this Court affirm the holding below. 

Respectfully submitted, 

KIRKLAND, ELLIS, HODSON' CHAFFETZ & MASTERS, 

Attorneys for Def end'ants-Appellees. 

HOWARD ELLIS, 

DoN H. REUBEN, 

JAMES E. BEAVER, 

Of Counsel. 

January 11, 1960. 
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PETIJION FOR REHEARING 

TO THE HONORABLE JUSTICES OF THE COURT: 

Plaintiff respectfully petitions for a rehearing 

upon the following bases. 

The action was not only for the anguish of a 

mother caused by a publication as to the murder of her 

son. It was, further, for a published account which 

was: (a) never before, in oral or written form, pub-

lished, or uttered in or for the public, by the murderers 

or otherwise; (b) a fabrication, compounded by the de

fendants; {c) certified by the defendants as true; 

( d ) a trans po s i t i on of the fact s i n to a " sex story , 11 

and (e) scurrilous and filthy in its description of the 

boy. (Plaintiff's Briefs) 

The Court's decision, then, would on the one 
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hand permit an unscrupulous publisher to play vicious, 

uninhibited and violent hob with the names and memories 

of the dead, while on the other hand proscribing the sheer, 

simple, if unauthorized, publication of photographs of the 

living. 

By the standards of any religion, of any culture, 

of any civilization, this maligning of the dead is by far 

the greater outrage. In a very real sense, it is uni

versally recognized that all that distinguishes man from 

beast is founded upon man•s awareness of and respect for 

death. 

The harm which is the subject of complaint in 

the present case . is both public and personal (Plaintiff's 

Brief, e.g., pp. 16, 27, 19, 28). Direct precedent too 

dictates its redress (pou21_~ case, Plaintiff's Brief, 

p. 27, Reply Brief, p. 28, Bazemore case, Plaintiff's 

Brief, p. 28, Reply Brief, p. 2). No case~ not excepting 

the Kelley case, discussed in the Court's opinion (p. 5), 

has ever held otherwise or as the Court now would in the 

present case (Plaintiff' s Reply Brief, p. 10, first para

graph et seq.). Natural justice is in itself enough 

authority for the Court's taking cognizance of the de

fendants' deed, ~~gh~}.£a Bridge Co._ v. United States, 

216 U.S. 177, 54 L. ed. 435; Russell v. Clark, 7 Cranch 

(U.S.) 69, 3 L. ed. 271; ~chison 1 T. ands. F. Ry. Co. 

v. Andre~, 338 Ill. App. 552. So also is the Illinois 

Constitution, Article II, Section 19. Of the three states 

which have legislated on the subject of invasion of right 
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of privacy, Utah (Rev. Stat. 1933, Secs. 103:4-7; 104:4-9) 

and Virginia (Code, 1950 Edn., Vol. 2, Sec. 8-650) each 

grant the right asserted in the present case, as to the 

dead, and New York (Civil Rights Law, Secns. 50, 51, 

McKinney's Consol., c.6) has now by its New York Decedent 

Estate Law, Section 119, apparently established the sur

vivor's right (N~' ~~~~l_of Priyacy, 39 Mich. L.R. 526, 

554). 

The Court could look to the E~~ case alone, to 

its spirit and underlying considerations, and hold for 

Mrs. Bradley. She did not ask for a recognition of a 

right to hermitic seclusion. She asked, and continues to 

ask, only that these ghoulish and irresponsible articles 

reap some measure of their just due. 

The entire concept of invasion of right of 

privacy, from the~~-~-~ and Warren article, right on 

through our own 111 inoi s decisions, embraces plaintiff's 

complaint and yet calls for a decision for plaintiff. 

Attorney for Plaintiff 
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APPELLATE COURT OF ILLINOIS 

First District 

October Term, A. D. 1959 

MAMIE BRADLEY, ) 
} 

Plaintiff-Appellant, ) 
) 

-vs- ) 
) 

COWLES ~~GAZINES, INC., VERNON C. IVlYERS, ) 
GARDNER COWLES and WILLIAM BRADFORD HUIE, ) 

) 
Defendants-Appellees. ) 

REPLY BRIEF 

Appeal from the 
Circuit Court 
of Cook County 

Honorable 
Thomas E. Rluczynski~ 

Judge Presiding 

Defendants are quite misleading in their statement 

that certain decisions discussed in plaintiff's brief (pp. 
/ 

26-28) do not "support her position • • • fJtc.J." Def end• 

ants' Brief, p. 8). 

Parenthetically 1 we might say that defendants seem 

to cling to an argument that plaintiff can prevail only by 

finding a precedent decision reported, and based on identi

cal facts. But, here taking a minute to repeat discussion 
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of plaintiff's brief, the recognition of the right of 

privacy in Illinois (Eick v. Perk Dog Food, 347 Ill. App. 

293) was founded upon a consideration that no such prece

dent should be mandatory (Plaintiff's Brief, pp. 16-17); 

and also, further, upon a consideration that diverse older 

forms of action, purportedly involving damages to property 

or person, were really in essence actions for unreasonable 

disturbance of peace of mind (Plaintiff's Brief, p. 22, 

and IB on p. 26), Eick case, pp. 299-300 • ............... 
However, r.eturning to the foregoing quotation from 

defendants' brief, and contrary to their assertions: The 

Kentucky court itself has said that the decision of 

Douglas v. Stokes, 149 Ky. 506 (1912) 149 SW 849, 138 ALR 

53, which was quoted in plaintiff's brief (p. 27), could 

have been put on no other ground than that of the unwar-

ranted invasion of the right of privacy, Brents v. Morgan, 

221 Ky. 765 (1927) 299 SW 967, 971. Nor is the Kentucky 

court alone in this understanding of the Douglas decision, 

Hinish v. Meier & Frank Co., Inc., 166 Ore. 482 (1941) 113 

P. 2d. 438, 442. Bazemore v. Savannah Hospital (Ga., 1930) 

155 SE 194 was a suit not only against the hospital but 

also against a local photographer and a Savannah newspaper; 
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and the court of appeal holds that, while in a contract 

action there may not be recovery for mental anguish alone, 

the present action is for right of privacy, the court 

relying quite considerably on the earlier Pavesich v. 

New England Life Insurance Co., 122 Ga. 190 (1904) 50 

SE 68, already quoted in plaintiff's brief (pp. 26-27, 

28). Smith v. Doss, (Ala., 1948) 37 So. 2d. 118 holds 

that the publicity given was not unwarranted. But the 

court also says, expressly: 

"We see no reason why the right of privacy 
of daughters might not be violated by un
warranted and offensive publicity with 
reference to their deceased father ••• " 

Jenkins v. De.ll.Publishing Co., (D.C,, Penn., 1956) 143 

F. Supp. 952 (affirmed, 251 F. 2d. 447) is cited in plain-

tiffts brief, and considered notable, as an example, for 

this reason: the holding for defendants is simply because 

the "record does not disclose that defendant has exceeded 

its privilege in publishing the news of the killing of 

Mr. Jenkins." Thus, and as shown by a further quotation 

of the opinion, hereinafter, the holding also is that, 

given a publication as to a deceased relative which goes 

beyond the news, the action would be sustained. 



Defendants insist that plaintiff can no longer 

allege that their magazine articles carried any mlstruths 

or twisted facts because of plaintiff (as defendants say) 

"ha v 1 n g s er a pp e d the 1 i be 1 act i on" ( The i r Br i e f , p • 6 ) • 

This certainly presents a novel view. There is nothing 

ln Illinois cases to suggest such limitation. To the 

contrary, there is the statement, previously quoted, in 

Annerino v. The Dell Publishinq Co., 17 Ill. App. 205: 

"This court cannot say as a matter of law that •• ,, {the 

artfcl!l was solely a factual account." An entire area 

of case law, already alluded to in plaintiff's brief, by 

reference to the Annerino case {p. 25-26}, is to the effect 

that the so-ca 11 e d "waiver " of pr iv a cy doe s not extend to 

ar t i c 1 e s st a ti n g ml strut h s or "f i c ti o na 1 i zing" the fact s • 

For that matter, what is the purpose of all this brief

writlng of the defendants if they are really serious in 

this point of theirs as to the "scrapping of the libel"? 

The Warren and Brandeis Harvard Law Review article describes 

this right as not concerned with an injury, as such, to 

the Individual's character, and thus as a corollary, that 

the truth of the published matter does not afford a defense 

(4 HLR, p. 218). This same argument of defendants was 
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made in Garner v. Tr i an g 1 ~ f ub 1 i cat i o~ ( D. C. NY, 1951 ) 

97 F. Supp. 546, and the court said (550): 

"It is no answer to say, as defendants do, that 
such untruths, if they exist, can be adequately 
compensated for under the libel laws. If the 
articles violate rights of privacy, plaintiffs 
may bring their action under the privacy laws 
also." 

Brents v. Morga~ (Ky., 1927) 299 SW 967, cited by defend

ants as direct authority on this proposition of theirs, 

is not any. Rather, a holding was that the alleged truth 

of the publication was not a defense; and, expressing 

agreement with the statement from Warren and Brandeis 

which has been mentioned above, the court says: 

"· •• in dealing with the unwarranted in
vasion of the right of privacy this branch 
of the law should have no concern with the 
·truth or falsehood of the matter published 
••• " (p. 970). 

Barber v. Time, Inc. (Mo., 1942) 159 SW 2d. 291, is rather 

dubious support for defendants. The authority provided 

by this case is, simply and completely: "It would seem 

that any action seeking LPunitiv,U" damage[~ for an un

true statement should be in libel, since the truth of the 

matter is not involved." Further, reference to the report 

shows a misapprehension of the Warren and Brandeis article, 
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discussed in the opinion. 

There is also defendants' flat statement that 

"plaintiff must fail here as a matter of law" because 

"The right of privacy disappears when the plaintiff ••• 

is involved in a newsworthy event ••• ". This and the 

accompanying discussion (Their Brief, pp. 9-10) singularly 

and entirely omits to meet, or even acknowledge, plain

tifft s argument at pages 24-26 of her brief. Clearly, 

news does not give a publisher a license to print what

ever he pleases; or permit him to twist the facts, fab

ricate the news, cast literary filth at the public or 

engage in other such high jinks. Defendants may, as they 

do, blandly and unabashedly characterize their two articles 

as "Lock's analysis of the affair and all its undertones," 

as intended to satisfy "the public's right to know" (p. 1), 

as seeking "to make an objective and educated analysis of 

the cause and impact of the Till case 0 (p. 10), and all 

the rest. This yet leaves, beyond sununary judgment, for 

a jury the allegations of plaintiff's complaint. Annerino 

v. The Dell Publishing Co., 17 Ill. App. 2d. 205; Garner 

v. Triangle Publications, {D.C., NY, 1951) 97 F. Supp. 546, 
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546; Hazlitt v. Fawcett Publications, (D.C., Conn. 1953) 

116 F. Supp. 538. 

Not one of the cases cited by defendants would 

stretch the law as defendants say. The Garner case, above, 

points out that in Sidis v~ F. R. Pub. Co_r...12.!.., (2d. Cir., 

1940) 113 F. 2d. 806, it is said: "At least we would per

mit limited scrutiny of a public figure," and the opinion 

does not authorize any more than such. In Schnabel v. 

Meredith, (Pa., 1954) 107 A. 2d. 860, it is declared that 

the license does not encompass "conduct ••• /which de

fendantff should have realized ••• would be oppressive 

to persons of ordinary sensibilities," or an "intrusion" 

which "has gone beyond the limits of decency. 11 Themo v. 

New England Newspaper Pubg. Co., (Mass., 1940) 27 NE 2d. 

753 says that the action is intended to protect individu

als from abuse, that an offensive article is proscribed 

and that truth alone cannot justify an invasion of a legally 

recognized right of privacy. Kelley v. Post Publishing Co., 

(Mass., 1951) 98 NE 2d. 286 ls a holding by a court which 

has as yet to fully accept "right of privacy." Notwith .. 

standing, plaintiff's complaint as to publication of 
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photographs of a child killed in an auto accident is 

distinguished from that in Bazemore v. Savannah Hospital 

on the grounds that the latter was an unwarranted invasion. 

In Jenkins v. Dell Publishing C~, (D.C., WD, Penn., 1956) 

143 F, Supp. 952, affirmed, 251 F. 2d. 447, it was said: 

"Had the picture accompanied a false, f ic
tional ized or dramatized account of the 
event or of the family or any member 
thereof, summary judgment should be re
fused ••• Lcitation~7 ••• But ••• 
when plaintiffs do not assert that the 
event has been falsely, unfairly or un
reasonably reported and •Picture Story' 
appears on its face to be confined to an 
'unembroidered dissemination of facts,' 
summary judgment should be granted." 

And the appell~te court decision says nothing different. 

Reading in its entirety Reed v. Real Detective Pub. Co., 

(Ariz., · 1945) 162 P. 2d. 133, it is plain that the portion 

of the opinion quoted by defendants has the same qualifi

cations as have been indicated by the opinions of other 

jurisdictions. Thus, discussing the history of "right of 

privacy," in the paragraph preceding that which was quoted, 

referred to the need to prevent journalistic sensationalism. 

In the quoted paragraph itself it is the term "ordinary 

dissemination of news and events" which is employed. 
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Defendants' statement that the Court ought to 

take judicial notice that the Till case attracted inter

national attention (pp. 9-10) serves to emphasize the 

error of their position. The fact of such attention is 

one thing. The extent and nature of the license thus 

engendered is something else. The Nicketta case, cited 

by defendants, is authority that the judicial notice doc

trine is with respect to facts within public knowledge and 

not really disputable. The other case cited ls authority 

for no more. Continuing from the point in 31 Corpus Juris 

Secundum where Nicketta ceased quoting (p. 521): "The 

court cannot take judicial notice of facts to establish 

or disprove the very issue on which the case is tried, 

but only facts collateral to such issue," and, from page 

522: " ••• every reasonable doubt upon the subject should 

be promptly resolved in the negative.'' Whatever news quality 

the Till case may yet have had at the time the Look articles 

were published, the existence of such quality can be nei

ther proof nor evidence of a right in defendants to write 

as they did. 222 East Chestnut Street Corpn. v. Board of 

Appeals, (1958) 14 Ill. 2d. 190. 
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lf the Look articles were a mere statement of 

fact, if they were an unvarnished, if literary, presen• 

tation, there might be a merit point to defendants• posi

tion. But this is not at all the case of a photograph of 

a dead person, as in Metter v. Los Angeles Examiner, (Cal. 

App., 1939} 95 P. 2d. 491, or Kelle~. Post Publgp Co,, 

(Mass., 1951} 98 NE 2d. 286, each of which ls cited by de

fendants (p. 6). This, plaintiff has alleged, is something 

far beyond. 

Is there any case in the courts where the defend

ants took the murderers' version of what happened? This 

was the news and this was the sum total of the news: 

what the defendants got the murderers to tell them. Never 

before had there been any such news. Defendants and the 

murderers together hatched it. Not once in their articles 

did defendants suggest that all of this they were saying 

about the boy might not be the truth. To the contrary, 

they deliberately and expressly vouched that it was the 

truth, every bit of it. 

Defendants would have this Court believe that the 

articles were intended to help solve "the problems and 
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issues raised by the Till case." But was all that bludg

eoning, all of that blood smeared through the articles, 

a contribution for the solution? Was it the "Till Case" 

they presented? Plaintiff says not: that the truth was 

that an innocent Negro child had been murdered for what 

at most was a foolish indiscretion on his part. The 

articles provide, as never before, a detailed descrip-

tion of this killing. The articles say: this was a boy 

to defy the white race, to take an evil and special 

pleasure, at a very young age, in sexual relations with 

white women and in bragging about them in defiance of 

white men. The articles say that this was a killing of 

a young Negro boy immediately because he had had, and 

bragged ' to his assailants about, sexual relations with 

white women, and, in the face of an assault, had asserted 

a right to such. 

JOSEPH M. TOBIAS 
11 South LaSalle Street 
Chicago 3, Illinois 

Respectfully submitted, 

Joseph M. Tobias, 
Attorney for Plaintiff ~Appellant. 
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of Cook County 

****** 
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Thomas E. Kluczynski, 
Judge Presiding 

BRIEF AND ARGUMENT FOR PLAINTIFF 

NATURE OF THE CASE 

This action was brought for damages because of il-

legal invasion of privacy, and also because of libel, of 

plaintiff by two articles in "Look" magazine, on the 

murder in Mississippi of Emmett Till, plaintiff's child. 

The action was dismissed on motion of defendant, 
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Cowles Magazines, Incorporated, alleging legal insuffi

ciency of the complaint and also a statute ~f limitations 

as to the libel. The dismissal order was also, explicitly, 

as to each of the other three defendants although one had 

filed a special appearance and motion to quash service 

which was never heard or ruled upon, and the other two 

had not been served and had not appeared. 

The plaintiff's theory is that: the articles in 

purportedly revealing the facts and circumstances of 

the murder of her child impinged upon plaintiff's right 

of privacy; under Illinois law the defendants are re

sponsible for this personal violation. A point is also 

made that regardless of the substance of the complaint, 

the court simply had no authority to dismiss the three 

defendants. 

Plaintiff now concedes that she is left without any 

cause of action as to the libel, because of the statute 

of limitations as to the libel; and therefore no further 

reference to a libel action will be made in this brief. 
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POINTS AND AUTHORITIES 

I 

·· In maligning plaintiff's child and in detailing 

facts and circumstances of his ,murder, the defendants 

wrongfully invaded plaintiff's rig~t of privacy; and the 

complaint, so alleging, ought uot to have been dismissed. 

A . . The .Illinois case law supports the action, although 

not expressly as to the particular situation. 

Eick v. Perk Dog Food, 347 Ill. App. 293 

Annerino v. The Dell Publishing Company, 17 · 
Ill. App. 2d, 205 

Kolb v. O'Connor, 14 Ill. App. 2d, 81. 

Branson v. Fawcett Publications, (D.C.,Ill. 
1954) 124 F.Supp. 429. 

". 

Bushers v ... . Graceland Cemetery Ass 'n of Albion 
(D. C., Ill.. 1958) 171 F. Supp. 205 

John v. Tribune Co., 19 Ill.App.2d, 547 

Capital Township v. Pleasure Parkway, 342 
Ill. App. 39 . . 
Ch.110, Sec. 48, Ill.Rev.Stats. 1957 

B. There are many cases giving rights :. to surviving 
, -~ 

relatives as to the dead, and not squarely based on 

uright of privacy"; and the rationale of these cases 
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supports plaintiff's complaint. 

C. The holding by other jurisdictions, and legal 

authorities, urge directly that the present action 

be sustained. 

Pavesich v. New England Life Insurance 
Company, 122 Ga. 190. 

Green, "The Right of Privacy" (1932) 27 Ill. 
L. Rev. 237 .. 

Douglas v. Stokes, 149 Ky. 506 

Bazemore v. Savannah Hospital, 171 Ga. 257 

Nizer, uinvasion of Right of Privacy" (1941) 
39 Mich. L.Rev. 526. 

Smith v. Doss, (Ala. 1948) 37 So. 2d 118 

II 
The order that "the defendants and each of them 

shall go hence without dayu was erroneous, for lack 

of jurisdiction, as to two defendants who had not been 

served and a third who had filed a limited appearance 

and whose accompanying motion to quash remained un-

decided; and such dismissal ought to be reversed. 

:h.110, Sec. 70(5) Ill.Rev.Stats., 1957 
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Horn v. Horn, 5 Ill.App. 2d, 346 

Ch.110, Sec. 50(2), Ill.Rev.Stats 1957 

Oppenheimer Bros.,Inc., v. Joyce & Co., 
17 Ill.App. 2d 408 

Ch.110, Section 70(4),Ill.Rev.Stats 1957 

Ch.110, Section 92 Ill.Rev.Stats 1957 
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ARGUMENT 

I 

In maligning plaintiff's child and in detailing 

facts and circum stances of his murder, the defendants 

wrongfully invaded plaintiff's right of privacy; and the 

complaint, so alleging, ought not to have been dismissed. 

A 

The Illinois case law supports the action, although 

not expressly as to the particular situation. 

In Eick v. Perk Dog Food, 347 Ill. App. 293, which 

established the right of privacy under Illinois law, 

Judge Schwartz, speaking for the court, said (p. 299): 

"Basically recognition of the right to privacy 
means that the law will take cognizance of an 
injury, even though no right of property or con
tract may be involved and even though the damages 
resulting are exclusively those of mental anguish." 
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As consideration f~r the foregoing, Judge Schwartz quotes 

(pp. 301-302) from an analysis by Calvert Magruder, now 

Chief Justice of the Court of Appeals, First Circuit, 

("Mental Disturbances in Torts", 49 Harv. L.R.1033, 1067 

(1936) ) to the effect that: the courts have already given 

extensive protection to feelings and emotions; "have shown 

a notable adaptability of technique in redressing the more 

serious invasions"; and that while a consistent pattern 

cannot yet be discerned the law is in a process of growth. 

Emphasizing further the broad sweep of the right of privacy 

as set by the Eick opinion, the Court quotes (p. 302) from 

Dean Presser's work on Torts (1941, Sec. 107, pp. 1053-1054) 

as follows: 

"It . seems obvious that ffihe righ£7 is only a phase 
of that larger problem of the protection of plain
tiff's peace of mind against unreasonable disturb
ances; . . . Far from being a brake on the develop
ment of the right of privacy, the law with 1respect 
to actions for the infliction of mental sufeering 
threatens to surpass and absorb the privacy 
cases . . . " 

The Court refers (p. 303) to the opinion of Judge Cobb, 

in the first case,. to recognize the right of privacy, 
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Pavesich v. New England Life Insurance Co. '122 Ga. 190 

(1904) 50 S.E. 68, and refers to Judge Cobb's observation 

that this right wa.s founded upon the ancient conception 

of the Roman law, of in1uria, sometimes translated as 

"outrage", to the individual. And turning directly to 

the Pavesich opinion, we read the following: 

"Liberty includes the right to live as one 
will . . • Each is entitled to a liberty of 
choice ..• " (pp. 195-196) "!he jnjuria of 
the Roman law . • . Lencompasse~/ 'numberless 
other acts' . • • The punishment evidences . 
that the ancient law recognized that a person 
had a right to be let alone • . • This idea 
has been carried into the common law . . • " 

. . 

(p. 197) 

We see also in the Eick opinion, as a foundation for it, 

the following (p. 303-304): 

"Mr. Justice Holmes stated that sometimes courts 
are called upon to grant redress in a case with
out precedent for injuries resulting from conduct 
which universal opinion in a state of civilized 
society would unhesitatingly condemn as indecent 
and outrageous. He felt that in such a case the 
court should accept the view that the common law 
has a capacity for growth and expansion and the 
ability to adapt itself to the principle that it 
can grant relief. Mr. Justice Cardozo expressed 
the same idea in 'The Growth of the Law' pp.19-
20, and used language even more apposite to the 



-17-

instant case in 'The Nature of the Judicial Process', 
p. 142. Like Holmes, he felt that where the contro
versy demands ~edr.ess, and the law has left the 
situation uncovered by any pre•existing rule, there 
is nothing for the court to do except to declare 
what fair and reasonable men, mindful of the habits 
of life of the community, and of the standards of 
justice and fair dealing prevalent among them, ought, 
in such circumstances, to do." 

The Eick opinion lists a whole series of notable cases 

without precedent which have become part of the common law 

of the entire country. 

In Annerino v. The Dell Publishing Co., 17 Ill. App. 

2d 205, the court was called upon to decide whether publi

cation of plaintiff's photograph, not for advertising pro-

motion, as in the Eick case, but rather as part of a crime 

"story", was actionable. Plaintiff was the widow of a 

policeman who had been shot by the criminal; and the 

article dwelt considerably on his having escaped from 

jail with a pistol obtained from a lady friend and which 

had been secreted on her person. Judge Lewe, speaking for 

the court, held that: the distinction was merely formal, 
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that in the Eick case the court "fully intended to protect 

inviolate the personality of the individual" (p. 208) and 

that the newsworthy value of a subject nis not a license 

by which various press media may overstep the bounds of 

propriety and decency and thereby justify an invasion of 

the solitude of the individual" (p. 209, emphasis supplied); 

and that the complaint raised a question of fact, which 

barred its dismissal, it appearing from the article that 

by injecting a quality of "fictional readability" it made 

"a strong appeal to the· idle and prurient". 

In Kolb v. O'Connor, 14 Ill. App. 2d 81, written by 

Judge. McCormick, the court does not constrict the right 

of privacy in any way, holding only that while police 

retention of identification records did impinge upon the 

individual's right of privacy this right had to be sub

ordinated to the rights of the public in this particular 

respect. 

Three federal cases have been found to construe Illi

nois law. In Branson v. Fawcett Publns., (D.C. ,Ill. ,1954) 
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124 F. Supp. 429, the complaint was predicated upon the 

publicatio~ of a photograph showing piaintiff's overturned 

racing auto, in which was plaintiff, although not visibie. 

While holding for defendant, Judge Platt found himself in 

complete agreement with the Eick case. Bushers v. Grace

land Cemetery Ass'n of Albion (D.C., Ill., 1958) 171 F. 

Supp. 205, is also an opinion of Judge Platt. The suit 

asked damages and an injunction for the erection of an 

oil pump near the grave of plaintiffs' son. Upon a basis 

of the opinion Eick case and other cases discussed the 

court holds that "if the facts in this case were presented 

to the . Illinois Supreme Court it would allow the plaintiffs 

to recover damages for mental anguish resulting from the 

wrong perpetrated by the defendants." Rozhon v. Triangle 

Publications (7 Cir., 1956) 230 F.2d 361, affirmed a dis• 

missal at the close of the plaintiff's case. The suit, by 

the father of a deceased narcotics addict, was for the 

father's mental anguish, from an illustration in an article 

on teen-age addiction which showed the boy, a fireplace as 
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a background, and drug paraphernalia. Apparently, from 

the report, the plaintiff's complaint was that the fire-

place might be taken to have been in plaintiff's home, 

although in fact it was not. The court, expressing un

certainty whether right of privacy has yet been estab-

1 ished in Illinois, is quite obviously chary of the 

entire right of privacy principle. It is plain that the 

holding for defendant might have been better grounded on 

other bases than a sheer lack of evidence (cf. Feinberg, 

"An outline of Law of Privacy" (1948) 48 Col. L. Rev. 713 

and discussion therein of the "waiver" doctrine). 

Additional definition from cases and legal materials 

cited in the Eick case may be c~nsidered noteworthy here. 

Thus, from the celebrated law review article, by Warren 

and Brandeis, which first urged the existence of this 

right of privacy (4 Harv. L. Rev. 193, 195-196): 
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"The press is overstepping . . . the obvious 
bounds of propriety and of decency . To 
satisfy a prurient taste the details of sexual 
relations are spread broadcast . . . To occupy 
the indolent, column upon column is filled with 
idle gossip, . . . The intensity and complexity 
of life, attendant upon advancing civilization, 
have rendered necessary some retreat from the 
world, and man, under the refining influence of 
culture, has become more sensitive to publicity 
so that solitude and privacy have become more 
essential to the individual. . .. Each crop 
of unseemly go~sip, thus harvested, becomes 
the seed of more, and, in direct proportion to 
its circulation, results in a lowering of social 
standards and of morality. Even gossip apparently 
harmless, when widely and persistently circulated, 
is potent for evil. It both belittles and 
perverts." 

From 41 Am. Jur. 927: 

"The right of privacy is con_£isely defined as the 
right to be let alone. . . /citation~/ . . . 
It has also been defined as a right of a person 
to be free_from unwarranted publicity . . . 
/£itations/ and as the right to live without 
unwarranted interference by the public in mat
ters in which the_public i,! not necessarily 
concerned . . . /citation~/ It is apparent 
that these definitions are couched in the most 
general terms. Indeed, the diversity of the 
cases in which the right of privacy has been 
applied and the relatively undeveloped state 
of law on the subject make it difficult or im
possible to formulate a precise definition." 
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To this point, taking only the cases mentioned in 

the foregoing, it might perhaps be as.serted that they fail 

to establish precedent favorable to plaintiff's case. And, 

indeed, in the present case, the plaintiff complains of an 
I 

injury to her by a horrible picture painted, of her child, 

already dead, and, at least mainly, not of her. 

The plaintiff might argue, on the authority of 

Eick v. ferk Dog Food, 347 Ill. App. 293, that Bushers v. 

Graceland Cemetery Ass'n of Albion (D.C., Ill. 1958) 171 

F. Supp. 205, is directly in point. For, surely, as 

pointed out in the Eick case, in discussion at page 300, 

these cases of damages for mental suffering , for tamper

ing with the dead are (along with the other cases there 

discussed involving "technical violations of established 

contract and property rights") "practically synonymous 

with those now covered by the right of privacy". Other 

such cases involving the dead are there discussed. Then 

also the plaintiff might look to Rozhon v. Triangle 

Publns (7th CA, 1956) 230 F.2d 361, as dicta. For that 
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matter, if direct precedent is so necessary, there are the 

other authorities, to be mentioned hereinafter, which have 

a more immediate impact. 

Returning, however, to the assumed objections to 

citing Illinois case law, with reference to plaintiff's 

case, where has it been said that the blow must have been 

leveled at plaintiff? Certainly, conscious intention 

would not be an issue. Are plaintiff's feelings any less 

involved for the articles having dealt with her child, 

with a dead child, and her memory of him? To the con

trary, who can argue that a mother might not die three 

deaths· for one of her child's, beg that ills for him be 

visited instead on her, cry out with each blow he receives, 

follow him with breaking heart to the brink of the river, 

follow him into the river? Who can say that, burying 

him, she didn't have the right to build a memory of him, 

whatever it was, to sustain her, to perhaps bring help to 

others, without having him die horribly and publicly 

again, without having his memory blackened? 
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If there is but one area of Illinois law to which 

would not pertain an argument about lack of precedent, 

this would be the law as to invasion of right of privacy. 

Defendant Magazine has already in its Circuit Court 

brief (R 83-86) indulged in an argument that it was 

privileged to engage in public "discussion" of a news· 
·· ~ 

worthy figure and event, and that so also the discussion ,,.. 
,..~ 

could involve the plaintiff. But this presumes that the 

evidence on the newsworthiness of the subject matter, and 

the reasonable justification for publishing it in the man• 

ner it was, is already before the court. It is not, . of 

course; and it is only argument in defendants' brief. 

Even if it were, however, it would go toward resolution 

of an issue of fact and thus have to be considered by 

the jury and not the court. Sec. ~8, Civil Practice 

Act; John v. Tribune Co., 19 Ill. App. 2d 547. Cf. Gar

~ v. Triangle Publications (D.C., NY, 1951) 97 F.Supp. 

546. Cf. also Annerino v. Dell Publishing Co., 17 Ill. 
,,t', 

App. 2d 205, in which it is said: "Reading th~ article 
: ... : ... 
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. . • this court cannot say as a matter of law it was 

solely a factual account ••. " Defendant's argument 

also overlooks completely plaintiff's allegations that 

the bragging about the "white women" and all the rest of 

such did not really occur, was not based on any truth, and 

was a·fa~sehood compounded by defendants. Defendant~s 

motion to dismiss admits plaintiff's allegations, well 

pleaded (e.g. Capital _!'£. v. Plea~ Parkway, 342 Ill. 

App. 39)~ Clearly indeed, the defendants had not, and 

could not have had, any privilege whatever as to such 

falsehoods. Annerino v. The Dell Publishing Co., 17 

Ill. App. 2d 205, and cases therein discussed. Also 

defendant pays no attention to the lurid, perverted 

and fictionalized treatment which is characteristic 

of the articles. Each gives the criminals a dignity 
','- ' 

and stature which mu_sc be'-t· far from fact and suggests 

for them roles of heroism and martyrdom. Writing of a 

naked boy facing two brutal ·men and talking about sex 

would not be expected in the magazine. So writing, the 
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defendants here, clearly also could not claim privilege. 

For this proposition, equally with the one as to sheer 

falsehood, the Annerino case and the cases therein just 

previously alluded to, are authority. 

B 

There are many cases giving rights to surviving 

relatives as to the dead, and not squarely based on 

"right of privacy"; and the rationale of these cases 

supports plaintiff's complaint. 

This proposition has already been discussed in the 

foregoing. 

c 

The holdings by other jurisdictions, and legal 

authorities, urge directly that the present action be 

sustained. 



Smith v. Doss, (Ala., 1948) 37 So. 2d 118: a broadcast 

about deceased father. Holds squarely for the right, 

citing 41 Am. Jur. 936. But holding for defendant only 

because of technical grounds as to survivorship allega

tions. And cf. e.g., Jenkins v. Dell Publishing Company, 

(D.C., Penn., 1956) 143 F.Supp. 952. 



-29-

II 

The order that "the defendants and each of them 

shall go hence without day" was erroneous, for lack of 

jurisdiction, as to two defendants who had not been 

served and a third who had filed a limited appearance 

and whose accompanying motion to quash remained 

undecided; and such dismissal ought to be reversed. 

The suit is against Cowles Magazines~ Incorporated, 

as publisher, Vernon C. Myers, publisher, Gardner Cowles, 

editor, and William Bradford Huie, author of the article. 

(R.2,3) The corporation was served at its Chicago office 

(R.22,23); and Myers, personally, in New York City (R.25, 

27,28). Service was not obtained on Mr. Cowles (R.28) 

or Huie (R.30-33). Mr. Cowles filed a "special and 

limited appearance . . . for the sole and only purpose 

of objecting to the service of this defendant and to the 

jurisdiction of the Court" (R.39), and a motion to quash 
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the service "for the reason that there is no basis 

whatsoever either in law or in fact for personal service 

upon the said defendant outside the State," accompanied 

by his affidavit, apparently intended to show the in

applicability of Section 7(5) of the Civil Practice Act 

(Ch.110, Sec.7(5) Ill.Rev.Stats., 1957); and obta~ned an 

order intended to defer hearing on this motion until 

after the decision of the Cowles Magazines' motion for 

dismissal. (R.41,43) The motion to quash was never 

heard and never decided. 

Even with a dismissal as to Cowles Magazines, the 

Court ought to have left undisturbed plaintiff's asserted 

cause as to the other three. Without their general appear

ance, o~ their otherwise having become subject to the 

Court's jurisdiction, they could no more obtain an adjudi

cation on the merits than could the plaintiff as to them. 

They could not lounge outside the court house, completely 

beyond the reach of the plaintiff, only to jump in at 

the very moment of a favorable adjudication as to their 
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fellow defendant. No plenary power is conceivable. 

The "court is without power or jurisdiction to enter 

a decree, order or judgment which affects the personal 

right or property interest of someone not before the 

court", ,tiorn v. Horn, 5 lll.App.2d,346). 

A sheer reversal of the dismissal of the three 

defendants would leave the order in, what might appear 

to be, an unappealable form as to the fourth defendant, 

Cowles Magazines, Incorporated, that is, in a form 

failing to comply with the requirements of Section 50(2) 

of the Civil Practice Act (Ch.110, Sec.50(2) Ill.Rev. 

Stats., 1957). But, as to this, .QEpenheimer Bros., Inc. 

v. Joyce and Co.*, 17 lll.App.2d, 408, holding that 

where it was clear that a final order was intended, as 

here, and the order was not in the words of the statute 

"it would be bootless to send it back for a better 

formulation of the appeal formula." An alternative 

also is respectfully suggested, that the Appellate 

Court, presiding over a "continuation of the proceeding 
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Cowles Magazines, Incorporated, alleging legal insuffi-

ciency of the complaint and also a statute of limitations 

as to the libel. The dismissal order was also, explicitly, 

as to each of the other three defendants although one had 

filed a special appearance and motion to quash service 

which was never heard or ruled upon, and the other two 

had not been served and had not appeared. 

The plaintiff's theory is that: the articles in 

purportedly revealing the facts and circumstances of 

the murder of her child impinged upon plaintiff's right 

of privacy; under Illinois law the defendants are re

sponsible for this personal violation. A point is also 

made that regardless of the substance of the complaint, 

the court simply had no authority to dismiss the three 

defendants. 

Plaintiff now concedes that she is left without any 

cause of action as to the libel, because of the statute 

of limitations as to the libel; and therefore no further 

reference to a libel action will be made in this brief. 
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POINTS AND AUTHORITIES 

I 

In maligning plaintiff's child and in detailing 

facts and circumstances of his murder, the defendants 

wrongfully invaded plaintiff's right of privacy; and the 

complaint, so alleging, ought uot to have been dismissed. 

A. The Illinois case law supports the action, although 

not expressly as to the particular situation. 

Eick v. Perk Dog Food, 347 Ill. App. 293 

Annerino v. The Dell Publishing Company, 17 
Ill. App. 2d, 205 

Kolb v. O'Connor, 14 Ill. App. 2d, 81. 

Branson v. Fawcett Publications, (D.C.,111. 
1954) 124 F.Supp. 429. 

Bushers v. Graceland Cemetery Ass'n of Albion 
(D.C., Ill. 1958) 171 F.Supp. 205 

John v. Tribune Co., 19 Ill.App.2d, 547 

Capital Township v. Pleasure Parkway, 342 
Ill. App. 39. 
Ch.110, Sec. 48, Ill.Rev.Stats. 1957 

B. There are many cases giving rights to surviving 

relatives as to the dead, and not squarely based on 

"right of privacy"; and the rationale of these cases 



-4-

supports plaintiff's complaint. 

C. The holding by other jurisdictions, and legal 

authorities, urge directly that the present action 

be sustained. 

Pavesich v. New England Life Insurance 
Company, 122 Ga. 190. 

Green, "The Right of Privacy" (1932) 27 Ill. 
L.Rev. 237. 

Douglas v. Stokes, 149 Ky. 506 

Bazemore v. Savannah Hospital, 171 Ga. 257 

Nizer, "Invasion of Right of Privacy" (1941) 
39 Mich. L.Rev. 526. 

Smith v. Doss, (Ala. 1948) 37 So. 2d 118 

II 
The order that "the defendants and each of them 

shall go hence without day" was erroneous, for lack 

of jurisdiction, as to two defendants who had not been 

served and a third who had filed a limited appearance 

and whose accompanying motion to quash remained un-

decideg; and such dismissal ought to be reversed. 

t;h.110, Sec. 70(5) Ill.Rev.Stats., 1957 
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Horn v. Horn, 5 Ill.App. 2d, 346 

Ch.110, Sec. 50(2), Ill.Rev.Stats 1957 

Oppenheimer Bros.,Inc., v. Joyce & Co., 
17 Ill.App. 2d 408 

Ch.110, Section 70(4),Ill.Rev.Stats 1957 

Ch.110, Section 92 Ill.Rev.Stats 1957 
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STATEMENT OF FACTS 

The action is at law, with a jury demand. The maga

zine articles are attached to and incorporated in the 

complaint (R8-18). The Court dispensed with the furnish

ing of an abstract; and photostats of the articles have 

been attached to each of three copies of appellant's 

brief. 

From the complaint Mamie Bradley is: aged 37, a 

resident of Chicago for past 34 years, now and for past 

year wife of Gennie Mobley, a member and always known as 

a member, of the Negro race, and of normal intelligence 

and se~sitivity. Further, plaintiff has always conducted 

according to, and considered herself bound by and subject 

to, the commonly recognized standards of morality of 

American civilization; ever since she has lived in the 

Chicago area she has been a resident of an almost ex

clusively Negro conmrunity (R 2,3). Emmett Till was her 

child, a sole child, born to her and her husband Louis 

Till on July 25, 1941; Mr. Till died on July 2, 1945; 

from 1944 and until the child's death, on about 
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August 25, 1955, she alone was responsible for his 

nurture, care and upbringing; she reared him as a 

Christian; she told him, taught him, and sought the 

assistance of others in teaching him, not to sin, and 

he did not, never in his life did Emmett transcend any 

of the limits of sexual morality; in all of his lifetime 

Emmett had a reputation as a good and virtuous person 

as a person of normal intelligence and consideration 

of the sensibilities of others; always until the pub

lication of the articles the plaintiff had a reputation 

as a good mother and a virtuous person. Emmett Till was 

murdered in Mississippi. (R 2,3) 

The first article (R 13-18) bears the date January 

24, 1956; the second, (R8-12), January 22, 1957. 

(References hereinafter to the content of the articles 

are to the columns and pages of the articles themselves) 

First article. Look editors vouch for the truth 

of these disclosures. Emmett Till just 14 in the summer 

of 1955. He had a mature, strong appearance (3d,46). 

His mother was Mamie Bradley, address givea (3d,48). 
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He was visiting his uncle near Money, Mississippi. (lst,48) 

Money is a crossroads. There the Bryants tend a 

store, Negro trade. They live in back with their two 

small children. They are impoverished. He is a 

veteran, 82nd Airborne. She is an attractive "Irish 

Girl" who quit school to marry him. (lst,2d 46). She 

tends store for extra money when he drives a truck for a 

brother. There are eight brothers and three sisters 

in the Milam-Bryant clan. Same father. They are close 

and devoted. (2d, 46). 

J. W. "Big" Milam, is a powerful, dark-visaged, 

fearless and decorated combat veteran. He has a .45 

Colt (1st 47) . He is a hunter (3d, 48; 1st, 49; 3d, 

50). In · the Army he became proficient at pistol-

whipping. (1st, 50) He is articulate and has strong 

and violent views on the place of the Negro in the 

community (2d,50). 

Bryant was trucking in Texas on Wednesday evening, 

August 24, 1955. Juanita Milam and children were at . 
I I 

the store with Mrs. Bryant. Bryant would come later 
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to escort all to his house for the night. Bryant's .38 

Colt in Juanita's auto (2d,46). 

There were twenty young Negroes all told in front of 

the store when Emmett Till accosted Mrs. Bryant. He entered 

the store alone on a dare after bragging and showing them a 

picture of his white girl. "He boasted of his success" 

with white girls. Squeezing Mrs. Bryant's hand he said "How 

about a date, Baby?" When she jerked away he jumped in 

front of her, perhaps caught her by the waist and said: "I 

been with white girls before". He was ushered off, execut-

ing a "wolf whistle", while she ran for .38 (3d,46). 

Milam and Bryant abducted Emmett at pistol point, at 

2:00 A.M. Sunday morning. They had arranged earlier to go 

get him. But this was their first opportunity. Neither 

was or became drunk. (1st, 47, lst,3d, 48). 

They drove for three hours and failed to find "the 

scariest place in the Delta". Emmett, "as tough as they 

were, and filed with J.-Northern_7 poison, did not try to 

escape." "He was hopeless". At 5:00 A.M. in a tool shed in 

back of Milam's they took turns pistol-whipping, "smashing 
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him across the head" each with a .45 Colt. (lst,50). 

They kept beating him; "he kept making the perfect 

speeches to insure martyrdomtr. He swore at them and 

continued to brag about his "white women". (2d,50). 

Finally they drove him to a river enbankment. They 

forced him to carry a heavy gin mill fan and to dis-

robe. He stood there. It was 7:00 A.M. He continued 

to say he had "had white womenn. Milam shot him in back 

of his right ear with a .45 slug. Later he was found, 

his feet sticking out of the water, the fan barb-

wired to his neck. (3d, 50). 

How the majority of white people of Mississippi 

feel about the killing. A discussion of this. 

One jury failed to convict for the murder. 

Another refused to indict for the admitted kidnapp-

ing. (3d,50). 

Second Article. "Look first revealed details of 

the case" a year before. One illustration is the first 

two pages of the first article. Another illustration 
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is a photograph of Milam: he has no regrets; but the 

killing has brought him trouble. A photograph of Till: 

killed after he approached Mrs. Milam and because he 

insisted he had had affairs with white girls; the 

jury acquittal; since then three juries have failed to 

indict on kidnapping. A photo of Bryant: he is learning 

a trade and still living humbly. 

There is a summary, ~onsisting of several paragraphs, 

of the previous article: "two white ex-soldiers"; 

Emmett's boast to his companions; Carolyn chased him; 

the "wolf-whistle", the taunting of Milam and Bryant. 

"When the body was found, the most celebrated race

sex case since Scottsboro was born". The little town 

of Sumner was flooded by both white and negro. Many 

Delta whites fought the invasion. The defendants didn't 

testify and the jury found them not guilty. (63). 

Milam is a skilled mechanic who won a battlefield 

commission in the Bulge. He is articulate. He and his 

younger half-brother assumed that most responsible 
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whites in Mississippi approved the killing. Milam 

said uI didn '·t intend to kill the nigger. But he 

showed me the white gal 4s picture! Bragged o' what 

he'd done to her! I counted pictures o' three white 

gals irt his pocketbook before I burned it " (emphasis 

in original). 

"I.lHuie_/ didn't pay 1-Milam and Bryant_7 for the 

truth". "I already had it ". But I did later pay them 

for screen rights. "I regard this story as the best 

of the race-sex cases with which to explain the nature 

of the racial conflict in America in 1957". 

There follows a description of financial troubles 

which have beset Milam and Bryant and how they have been 

meeting them. 

Concluding this second article, the Constitution 

protects them from against being prosecuted for murder. 

There is no chance of their being indicted for the kid

napping; and, if they were, Mississippi would not con

vict. 
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The complaint alleges that each of these articles 

and each separate allegation of the articles, the story 

and details of the murder and of the behavior of Emmett 

Till was~alternatively, true or false, and (whether 

true or false) of such nature (detailed in the com

plaint) as to cause plaintiff grief, shame, mortifica

tion and disgrace, and to wrongfully invade plaintiff's 

privacy and right to be let alone. 
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ARGUMENT 

I 

In maligning plaintiff's child and in detailing 

facts and circum stances of his murder, the defendants 

wrongfully invaded plaintiff's right of privacy; and the 

complaint, so alleging, ought not to have been dismissed. 

A 

The Illinois case law supports the action, although 

not expressly as to the particular situation. 

In Eick v. Perk Dog Food, 347 Ill. App. 293, which 

established the right of privacy under Illinois law, 

Judge Schwartz, speaking for the court, said (p. 299): 

"Basically recognition of the right to privacy 
means that the law will take cognizance of an . 
injury, even though no right of property or con
tract may be involved and even though the damages 
resulting are exclusively those of mental anguish." 
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As consideration for the foregoing, Judge Schwartz quotes 

(pp. 301-302) from an analysis by Calvert Magruder, now 

Chief Justice of the Court of Appeals, First Circuit, 

("Mental Disturbances in Torts", 49 Harv. L.R.1033, 1067 

(1936) ) to the effect that: the courts have already given 

extensive protection to feelings and emotions; "have shown 

a notable adaptability of technique in redressing the more 

serious invas:l,ons"; and that while a consistent pattern 

cannot yet be discerned the law is in a process of growth. 

Emphasizing further the broad sweep of the right of privacy 

as set by the Eick opinion, the Court quotes (p. 302) from 

Dean Presser's work on Torts (1941, Sec. 107, pp. 1053-1054) 

as follows: 

"It seems obvious that /the righ£1 is only a phase 
of that larger problem of the protection of plain
tiff's peace of mind against unreasonable disturb
ances; . . . Far from being a brake on the develop
ment of the right of privacy, the law with respect 
to actions for the infliction of mental sufeering 
threatens to surpass and absorb the privacy 
cases . . . " 

The Court refers (p. 303) to the opinion of Judge Cobb, 

in the first case, to recognize· the right of privacy, 
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Pavesich v. New England Life Insurance Co. '122 Ga. 190 

(1904) 50 S.E. 68, and refers to Judge Cobb's observation 

that this right was founded upon the ancient conc eption 

of the Roman law, of in1uria, sometimes translated as 

"outrage", to the individual. And turning directly to 

the Pavesich opinion, we read the following: 

"Liberty includes the right to live as one 
will . . • Each is entitled to a liberty of 
choice ... " (pp. 1_25-196) "!he j.n1uria of 
the Roman law . • . Lencompasse£/ 'numberless 
other acts' . • . The punishment evidences • 
that the ancient law recognized that a person 
had a right to be let alone • . . This idea 
has been carried into the common law . . • " 
(p. 197) 

. . 

We see also in the Eick opinion, as a foundation for it, 

the following (p. 303-304)': 

"Mr. Justice Holmes stated that sometimes courts 
are called upon to grant redress in a case with· 
out precedent for injuries resulting from conduct 
which universal opinion in a state of civilized 
society would unhesitatingly condemn as indecent 
and outrageous. He felt that in such a case the 
court should accept the view that the common law 
has a capacity for growth and expansion and the 
ability to adapt itself to the principle that it 
can grant relief. Mr. Justice Cardozo expressed 
the same idea in 'The Growth of the Law' pp.19-
20, and used language even more apposite to the 
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instant case in 'The Nature of the Judicial Process', 
p. 142. Like Holmes, he felt that where the contro
versy demands redress, and the law has left the 
situation uncovered by any pre-existing rule, there 
is nothing for the court to do except to declare 
what fair and reasonable men, mindful of the habits 
of life of the conununity, and of the standards of 
justice and fair dealing prevalent among them, ought, 
in such circumstances, to do." 

The Eick opinion lists a whole series of notable cases 

without precedent which have become part of the common law 

of the entire country. 

In Annerino v. The Dell Publishing Co., 17 Ill. App. 

2d 205, the court was called upon to decide whether publi

cation of plaintiff's photograph, not for advertising pro-

motion, as in the Eick case, but rather as part of a crime 

"story", was actionable. Plaintiff was the widow of a 

policeman who had been shot by the criminal; and the 

article dwelt considerably on his having escaped from 

jail with a pistol obtained from a lady friend and which 

had been secreted on her person. Judge Lewe, speaking for 

the court, held that: the distinction was merely formal, 
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that in the Eick case the court "fully intended to protect 

inviolate the personality of the individual" (p. 208) and 

that the newsworthy value of a subject "is not a license 

by which various press media may overstep the bounds of 

propriety and decen~ and thereby justify an invasion of 

the solitude of the individual" (p. 209, emphasis supplied); 

and that the complaint raised a question of fact, which 

barred its dismissal, it appearing from the article that 

by injecting a quality of "fictional readability" it made 

"a strong appeal to the idle and prurient". 

In Kolb v. O'Connor, 14 Ill. App. 2d 81, written by 

Judge McCormick, the court does not constrict the right 

of privacy in any way, holding only that while police 

retention of identification records did impinge upon the 

individual's right of privacy this right had to be sub-

ordinated to the rights of the public in this particular 

respect. 

Three federal cases have been found to construe Illi

nois law. In Branson v. Fawcett Publns., (D.C.,111. ,1954) 
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124 F. Supp. 429, the complaint was predicated upon the 

publication of a photograph showing plaintiff's overturned 

racing auto, in which was plaintiff, although not visible. 

While holding for defendant, Judge Platt found himself in 

complete agreement with the Eick case. Bushers v. Grace

land Cemetery Ass'n £!.Albion (D.C., Ill., 1958) 171 F. 

Supp. 205, is also an opinion of Judge Platt. The suit 

asked damages and an injunction for the erection of an 

oil pump near the grave of plaintiffs' son. Upon a basis 

of the opinion Eick case and other cases discussed the 

court holds that "if the facts in this case were presented 

to the Illinois Supreme Court it would allow the plaintiffs 

to recover damages for mental anguish resulting from the 

wrong perpetrated by the defendants." Rozhon v. Triangle 

Publications (7 Cir., 1956) 230 F.2d 361, affirmed a dis• 

missal at the close of the plaintiff's case. The suit, by 

the father of a deceased narcotics addict, was for the 

father's mental anguish, from an illustration in an article 

on teen-age addiction which showed the boy, a fireplace as 
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a background, and drug paraphernalia. Apparently, from 

the report, the plaintiff's complaint was that the fire-

place might be taken to have been in plaintiff's home, 

although in fact it was not. The court, expressing un

certainty whether right of privacy has yet been estab-

1 ished in Illinois, is quite obviously chary of the 

entire right of privacy principle. It is plain that the 

holding for defendant might have been better grounded on 

other bases than a sheer lack of evidence (cf. Feinberg, 

"An Outline of Law of Privacy" (1948) 48 Col. L. Rev. 713 

and discussion therein of the "waiver" doctrine). 

Additional definition from cases and legal materials 

cited in the Eick case may be considered noteworthy here. 

Thus, from the celebrated law review article, by Warren 

and Brandeis, which first urged the existence of this 

right of privacy (4 Harv. L. Rev. 193, 195-196): 
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"The press is overstepping . . . the obvious 
bounds of propriety and of decency . . . To 
satisfy a prurient taste the details of sexual 
relations are spread broadcast . . . To occupy 
the indolent, column upon column is filled with 
idle gossip, . . . The intensity and complexity 
of life, attendant upon advancing civilization, 
have rendered necessary some retreat from the 
world, and man, under the refining influence of 
culture, has become more sensitive to publicity 
so that solitude and privacy have become more 
essential to the individual. . .. Each crop 
of unseemly gossip, thus harvested, becomes 
the seed of more, and, in direct proportion to 
its circulation, results in a lowering of social 
standards and of morality. Even gossip apparently 
harmless, when widely and persistently circulated, 
is potent for evil. It both belittles and 
perverts." 

From 41 Am. Jur. 927: 

"The right of privacy is con,£isely defined as the 
right to be let alone. . . /£itation~/ . . . 
It has also been defined as a right of a person 
to be free_from unwarranted publicity . . . 
/£itation§./ and as the right to live without 
unwarranted interference by the public in mat
ters in which the_public i~ not necessarily 
concerned . . . /citation~/ It is apparent 
that these definitions are couched in the most 
general terms. Indeed, the diversity of the 
cases in which the right of privacy has been 
applied and the relatively undeveloped state 
of law on the subject make it difficult or im
possible to formulate a precise definition." 
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To this point, taking only the cases mentioned in 

the foregoing, it might perhaps be asserted that they fail 

to establish precedent i7avorable to plaintiff's case. And, 

indeed, in the present case, the plaintiff complains of an 

injury to her by a horrible picture painted, of her child, 

already dead, and, at least mainly, not of her. 

The plaintiff might argue, on the authority of 

Eick v. Perk Dog Food, 347 Ill. App. 293, that Bushers v. 

Graceland Cemetery Ass'n of Albion (D.C., Ill. 1958) 171 

F. Supp. 205, is directly in point. For, surely, as 

pointed out in the Eick case, in discussion at page 300, 

these cases of damages for mental suffering for tamper

ing with the dead are (along with the other cases there 

discussed involving "technical violations of established 

contract and property rights") "practically synonymous 

with those now covered by the right of privacy". Other 

such cases involving the dead are there discussed. Then 

also the plaintiff might look to Rozhon v. Trian&le 

Publns (7th CA, 1956) 230 F.2d 361, as dicta. For that 
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matter, if direct precedent is so necessary, there are the 

other authorities, to be mentioned hereinafter, which have 

a more immediate impact. 

Returning, however, to the assumed objections to 

citing Illinois case law, with reference to plaintiff's 

case, where has it been said that the blew must have been 

leveled at plaintiff? Certainly, conscious intention 

would not be an issue. Are plaintiff's feelings any less 

involved for the articles having dealt with her child, 

with a dead child, and her memory of him? To the con

trary, who can argue that a mother might not die three 

deaths ·for one of her child's, beg that ills for him be 

visited instead on her, cry out with each blow he receives, 

follow him with breaking heart to the brink of the river, 

follow him into the river? Who can say that, burying 

him, she didn't have the right to build a memory of him, 

whatever it was, to sustain her, to perhaps bring help to 

others, without having him die horribly and publicly 

again, without having his memory blackened? 
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If there is but one area of Illinois law to which 

would not pertain an argument about lack of precedent, 

this would be the law as to invasion of right of privacy. 

Defendant Magazine has already in its Circuit Court 

brief (R 83-86) indulged in an argument that it was 

privileged to engage in public "discussion" of a news

worthy figure and ·event, and that so also the discussion 

could involve the plaintiff. But this presumes that the 

evidence on the newsworthiness of the subject matter, and 

the reasonable justification for publishing it in the man-

ner it was, is already before the court. It is not, of 

course; and it is only argument in defendants' brief. 

Even if it were, however, it would go toward resolution 

of an issue of fact and thus have to be considered by 

the jury and not the court. Sec. ~8, Civil Practice 

Act; John v. Tribune Co., 19 111. App. 2d 547. Cf. Gar-

~ v. Triangle Publications (D.C., NY, 1951) 97 F.Supp. 

546. Cf. also Annerino v. Dell Publishing Co., 17 Ill. 

App. 2d 205, in which it is said: "Reading the article 
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. • ~ this court cannot say as a matter of law it was 

solely a factual account .•. " Defendant's argument 

also overlooks completely plaintiff's allegations that 

the bragging about the "white women" and all the rest of 

such did not really occur, was not based on any truth, and 

was a· falsehood compounded by defendants. Defendant!s 

motion to dismiss admits plaintiff's allegations, well 

pleaded (e.g. Capital !J?.. v. Pleasure Parkway, 342 111. 

App. 39). Clearly indeed, the defendants had not, and 

could not have had, any privilege whatever as to such 

falsehoods. Annerino v. The Dell Publishing Co., 17 

111. App. 2d 205, and cases therein discussed. Also 

defendant pays no attention to the lurid, perverted 

and fictionalized treatment which is characteristic 

of the articles. Each gives the criminals a dignity 

and stature which must be far from fact and suggests 

for them roles of heroism and martyrdom. Writing of a 

naked boy facing two brutal men and talking about sex 

would not be expected in the magazine. So writing, the 
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defendants here, clearly also could not claim privilege. 

For this proposition, equally with the one as to sheer 

falsehood, the Annerino case and the cases therein just 

previously alluded to, are authority. 

B 

There are many cases giving rights to surviving 

relatives as to the dead, and not squarely based on 

"right of privacy"; and the rationale of these cases 

supports plaintiff's complaint. 

This proposition has already been discussed in the 

foregoing. 

c 

The holdings by other jurisdictions, and legal 

authorities, urge directly that the present action be 

sustained. 

From Pavesich v. New ~ngland Life Insurance Co., 

122 Ga. 190 (210-211): 
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" . . . we do not desire to be understood as 
assenting to the proposition that the rela
tives of the deceased cannot in a proper case 
protect the memory of their kinsman, not only 
from defamation, bu't also from an invasion in
to the affairs of his private life after his 
death." 

Dean Leon Green, '!he Right:._Q_f Privacy" (1932) 27 Ill. L. 

Rev. 237, 256-257: 

"The relation involved /"of a close relative 
. • . with one 2f his family even after the 
latter's death~/ is an extremely dear one . . 
The family relation even though the children 
. • . /are7 • • . dead • • . /Is7 • . • such 
that interference with it should demand a 
C£Urt's protection. The injury /I~/ ... 
/!n specified court cases including two imme
diately hereinafter discusse~/ to the family 
relation of parent and child. That • . . 
)is7 . • . the primary interest and the one 
of most value." 

Douglas v. Stokes, 149 Ky. 506 (1912) 149 SW 849, 138 

A.L.R. 53 (The complaint was because of photographing 

corpses of two dead children): 

"The most tender affections of the human 
heart cluster about the body of one's dead 
child. A man may recover for any injury or 
indignity done the body, and it would be a 
reproach to the law if physical injuries might 
be recovered for and not those incorporeal 
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injuries which would cause much greater suffer
ing and humiliation." 

Bazemore v. Savanna~ ~ospital, 171 Ga. 257 (1930) 155 SE 

194, 138 A.L.R. 53: The facts were quite similar to the 

Douglas case, above. Recovery was allowed, following the 

dicta of Judge Cobb in the Pavesich case, quoted above. 

tU.zer, "Invasion of Right of Privacy" (1941) 39 Mich. L.R. 

526, 554-555: 

"To state that only the right of the living 
and not of the dead is recognized is to mis
construe the problem. The fact is that the 
privacy of the living, in a very real sense, 
is involved ••. It is no greater transi
tion from the protection of a dead body to 
protection of the reputation and memory of 
a departed relative. Nor are the sensibili
ties of the living concerning their departed 
kin to be ignored." 

Smith v. Doss, (Ala., 1948) 37 So. 2d 118: a broadcast 

about deceased father. Holds squarely for the right, 

citing 41 Am. Jur. 936. But holding for defendant only 

because of technical grounds as to survivorship allega-

tions. And cf. e.g., Jenkins v. Dell Publishing Company, 

(D. C. , 
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II 

The order that "the defendants and each of them 

shall go hence without day" was erroneous, for lack of 

jurisdiction, as to two defendants who had not been 

served and a third who had filed a limited appearance 

and whose accompanying motion to quash remained 

undecided; and such dismissal ought to be reversed. 

The suit is against Cowles Magazines, Incorporated, 

as publisher, Vernon C. Myers, publisher, Gardner Cowles, 

editor, and William Bradford Huie, author of the article. 

(R.2,3) The corporation was served at its Chicago office 

(R.22,23); and Myers, personally, in New York City (R.25, 

27,28). Service was not obtained on Mr. Cowles (R.28) 

or Huie (R.30-33). Mr. Cowles filed a "special and 

limited appearance . . . for the sole and only purpose 

of objecting to the service of this defendant and to the 

jurisdiction of the Court" (R.39), and a motion to quash 
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the service ''for the reason that there is no basis 

whatsoever either in law or in fact for personal service 

upon the said defendant outside the State," accompanied 

by his affidavit, apparently intended to show the in

applicability of Section 7(5) of the Civil Practice Act 

(Ch.110, Sec.7(5) Ill.Rev.Stats., 1957); and obtained an 

order intended to def er hearing on this motion until 

after the decision of the Cowles Magazines' motion for 

dismissal. (R.41,43) The motion to quash was never 

heard and never decided. 

Even with a dismissal as to Cowles Magazines, the 

Court ought to have left undisturbed plaintiff's asserted 

cause as to the other three. Without their general appear

ance, or their otherwise having become subject to the 

Court's jurisdiction, they could no more obtain an adjudi

cation on the merits than could the plaintiff as to them. 

They could not lounge outside the court house, completely 

beyond the reach of the plaintiff, only to jump in at 

the very moment of a favorable adjudication as to their 
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fellow defendant. No plenary power is conceivable. 

The "court is without power or jurisdiction to enter 

a decree, order or judgment which affects the personal 

right or property interest of someone not before the 

court", Horn v. Horn, 5 lll.App.2d,346). 

A sheer reversal of the dismissal of the three 

defendants would leave the order in, what might appear 

to be, an unappealable form as to the fourth defendant, 

Cowles Magazines, Incorporated, that is, in a form 

failing to comply with the requirements of Section 50(2) 

of the Civil Practice Act (Ch.110, Sec.50(2) Ill.Rev. 

Stats., 1957). But, as to this, .QP.penheimer Bros., Inc. 

v. Joyce and Co., 17 lll.App.2d, 403, holding that 

where it was clear that a final order was intended, as 

here, and the order was not in the words of the statute 

"it would be bootless to send it back for a better 

formulation of the appeal formula." An alternative 

also is respectfully suggested, that the Appellate 

Court, presiding over a "continuation of the proceeding 
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in the . /lower/ . court" (Sec.74, Civil 

Practice Act) and in the exercise of its powers under 

Section 92 of the Civil Practice Act, and particularly 

under subsection (l)(e), amend the order in keeping 

with Section 50(2) so that the appeal is from a final 

order as to Cowles Magazines, Incorporated with a find

ing that there is no just reason for delaying enforce

ment or appeal. 

Upon the foregoing considerations plaintiff asks 

that the dismissal of her suit be reversed, so that 

it ~an proceed to trial on the facts. 

Respectfully submitted, 

Joseph M. Tobias, 

Attorney for Plaintiff. 
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